STATE OF VERMONT

PUBLIC SERVICE BOARD

Docket No. 6860

Petitions of Vermont Electric Power Company, Inc. ((VELCO() and Green Mountain Power Corporation ((GMP() for a Certificate of Public Good authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said project to include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the construction of a 115 kV transmission line to replace a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown, to Barre, Vermont AND amendment to VELCO petition to provide for: (1) proposed modifications to the route of the line between New Haven and South Burlington, specifically in the City of Vergennes and the Towns of Ferrisburgh, Charlotte and Shelburne; (2) proposed changes to the substations located in Vergennes, Shelburne, Charlotte and South Burlington; and (3) proposed changes to pole heights.

TOWN OF SHELBURNE(S 

PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
FINDINGS REGARDING WITNESSES

1. Stephen Dates is the Chair of the Shelburne Selectboard.  A 1966 graduate of UVM with a B.S. in Mechanical Engineering, Mr. Dates had a 30 year career at IBM.  At IBM, Mr. Dates was involved with major construction programs, including plant expansions in Essex Junction and elsewhere.  Direct Testimony, S. Dates (12/17/03), p. 1.
2. The Shelburne Selectboard evaluated the VELCO project, both in its original and “re-route” formulations, by consulting with Town officials, listening to citizens of the Town and the management personnel at significant businesses in Town, and by hiring and listening to experts in the fields of aesthetics and underground utility systems.  Supplemental Testimony, S. Dates (5/20/04) pp. 1-2.

3. The Town presented testimony from Paul Bohne, Town Manager, Dean Pierce, Town Planner, Carolyn Wang of the Natural Resources & Conservation Committee, Alec Webb of Shelburne Farms, Hope Alswang of Shelburne Museum, Gail Henderson-King and Kate Lalley, aesthetics experts, and Torben Aabo. Direct Testimony, S. Dates (12/17/03), p. 2.
4. Paul W. Bohne, III is the Town Manager for the Town of Shelburne.  Mr. Bohne, a graduate of Rutgers University, has worked in town government since 1987 and has been Shelburne Town Manager for three years.  As Town Manager, Mr. Bohne is responsible for the day-to-day operations of the Town, including oversight of all department operations, all personnel matters and making policy, budgetary and Town project recommendations to the Selectboard.  Direct Testimony, P. Bohne (12/17/03), p. 1
5. Dean Pierce has a Master of Science degree from the University of Vermont’s planning program, and has been admitted to the American Institute of Certified Planners.  Mr. Pierce is the Director of Planning and Zoning for the Town of Shelburne, having worked as a land use and community planner in Vermont since early 1986.  As Director of Planning and Zoning for the Town of Shelburne, Mr. Pierce is responsible for long-term comprehensive planning, project review, policy development, and planning administration. He staffs the Planning Commission, Natural Resources and Conservation Committee, the Paths Committee, and the Historic Preservation and Design Review Commission. Direct Testimony, D. Pierce (12/17/03), p. 1.
6. Carolynne R. (“Becky”) Wang is a graduate of the College of Environmental Sciences and Forestry at SUNY Syracuse, with a degree in Resources Management.  Ms. Wang is committee member of the Shelburne Natural Resources and Conservation Committee, having served in that capacity for over ten years.  As a representative of SNRCC, Ms. Wang has been involved with the review of the impacts of the VELCO NRP, read the pre-filed testimony of VELCO witnesses, attended the site walks in Shelburne with the VELCO representatives, and participated in committee discussions about the NRP. Direct Testimony, C. Wang (12/17/03), p. 1. 
7. Ms. Wang is also the local coordinator for the “Keeping Track” program, an organization that actively tracks and submits data regarding wildlife movements in the area to a national organization. Id.
8. Alec Webb, President of Shelburne Farms since 1988, is responsible for overseeing the day to day affairs of the organization.  Shelburne Farms is a significant property in the Town of Shelburne, and it is a National Historic Landmark.  Direct Testimony, A. Webb (12/17/03), p. 1.

9. Mr. Webb is actively involved in local land use planning and agriculture and environmental education projects, including being a member of the Chittenden County Regional Planning Commission, the advisory board of the University of Vermont College of Agriculture and Life Sciences and as a trustee and treasurer of the Vermont Community Foundation.Q3.
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10. Hope Alswang is President and Chief Executive Officer of Shelburne Museum.  A graduate of Goddard College, Ms. Alswang also attended the University of Vermont as an Electra Havemeyer Webb Fellow and Columbia University’s School of Architecture, Planning, and Historic Preservation with a concentration in Historic Preservation Planning.  Prefiled Testimony, H. Alswang (12/17/03), p. 1.
11. Ms. Alswang became President of Shelburne Museum in 1997, after having been a curator at The Brooklyn Museum of Art and at the Society for the Preservation of Long Island Antiquities, directing the Museum Program at the New York State Council on the Arts and having served as Executive Director of The New Jersey Historical Society.  (Id., at 1-2).
12. Ms. Alswang serves on numerous national advisory boards in the fields of historic preservation and museum management including the Smithsonian Institution Exhibition Review Committee, the Preservation Committee of the Society for the Preservation of New England Antiquities, and the Grants Committee of the Pew Foundation Initiative for Historic Houses.  (Id., at 2).
13. Gail Henderson-King is a Senior Landscape Architect/Planner with Lamoureux & Dickinson Consulting Engineers, Inc.  A graduate of the College of the Atlantic with a Bachelor’s Degree in Human Ecology, Ms. Henderson-King received a Master’s Degree in Landscape Architecture from Cornell University.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 1.  
14. Ms. Henderson- King has over sixteen years of professional experience in both the private and public sectors and extensive experience working with the criteria of Act 250. Id.
15. Kate Lalley graduated from the University of Virginia’s School of Architecture with a Masters Degree in Landscape Architecture in 1992.  In 1993, Ms. Lalley passed the national Landscape Architecture Registration Exam (L.A.R.E.), and she is registered as a licensed Landscape Architect in both Massachusetts and New York.  (Id.)
16. Torben Aabo is the president and principal engineer of Power Cable Consultants, Inc.  He holds a Bachelor's Degree in electrical engineering from Aarhus Technical College, Denmark, and has done graduate work in electrical engineering and industrial management at Fairleigh Dickinson University, New Jersey. Prefiled Testimony, T. Aabo (5/20/04), p. 1
17. Mr. Aabo has been involved with transmission cable system manufacturing, design, installation, operation and maintenance since 1970, and is a voting member of the Institute of Electrical and Electronic Engineers (IEEE) Insulated Conductors Committee (ICC) and chair the working group for the development of a testing guide for XLPE cables up to 161 kV.  (Id.)
18. Mr. Aabo teaches a cable course annually entitled “Underground Cable Systems: Principles and Practices” in St. Petersburg Beach, Florida. (Id.)
19. Mr. Aabo is not an electrical, mechanical or electrical system planning engineer.  T. Aabo, Tr. (06/14/04) (AM)) p. 15.
20. Mr. Aabo is acknowledged to be an expert in the field of underground cable design and technology, and he often works with Power Delivery Consultants, Inc. (PDC), the underground consultants retained by the DPS. J. Williams Tr. (09/21/04 (AM)), p. 34

GENERAL FINDINGS 
21. As originally designed, the NRP was to follow the existing GMP 34.5 kV line corridor from the Charlotte town line north across Bostwick Road, into and through the McCabe’s Brook wetland and across Harbor Road to the site of the present GMP substation (which will be expanded and modified).  See, VELCO Ex. TD-5, Sheets 9-10.    This portion of the NRP is approximately 2.4 miles in length.  Testimony of T. Dunn & A. Rowe, (06/05/03), p. 20.

22. The Shelburne Museum property, Abele property and McCabe’s Brook border the route to the east.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 9-10.
23. From the GMP substation, the existing GMP route continues northerly through land owned by The Nature Conservancy in the vicinity of the LaPlatte River and the Ti-Haul Path to the LaPlatte River Basin, where it turns easterly, spans the Basin and proceeds northeasterly on the north side of and parallel with Bay Road to GMP Pole 133.  At Pole 133, the corridor turns easterly and proceeds to the railroad corridor, where it then turns north and proceeds along the railroad tracks to South Burlington. VELCO Ex. TD-5, Sheets 10-12; see also, Shelburne Exhibit GHK/KL-5 (photographs of the GMP corridor through Shelburne).
24. VELCO’s original proposal deviates from the GMP corridor beginning at the substation.  From the substation, the NRP, as originally designed, would travel northeasterly to a treeline, then easterly along that treeline to the railroad corridor, before turning north and running parallel to the railroad tracks across Little Otter Creek to Bay Road and on to South Burlington  Id., at Sheets 11-12; Direct Testimony, T. Dunn (06/05/03), p. 11-12.  

25. This alternate configuration is intended to avoid impacts to The Nature Conservancy land, extensive wetlands, a marina and the densely populated residential areas of Shelburne Bay in the area along Bay Road. Direct Testimony, D. Boers (06/05/03), p. 28; Testimony of T. Dunn & A. Rowe (06/05/03), p. 21l; Direct Testimony of T.J. Boyle (06/05/03), p. 12.

26. The existing GMP 34.5 kV lines are located on 35.5 foot (no 12 kV underbuild) and 40 foot (12 kV underbuild) wood poles, with an average span of 250 feet. Direct Testimony, D. Boers (06/05/03), p. 19.  The GMP lines and poles are generally surrounded by established, mature, existing deciduous and evergreen vegetation.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 6.
27. VELCO originally proposed to use poles ranging from 61 to 70 feet high from Charlotte to the Shelburne Substation.  The expected average of conductor span is 550 feet.  In several locations, existing distribution lines will be transferred to underbuild positions on the new poles. Id., at 3; Direct Testimony, D. Boers (06/05/03), pp. 27-28. 

28. Throughout this portion of the Town, VELCO intends to obtain and maintain a 100 foot wide right of way. Direct Testimony, D. Boers (06/05/03), pp. 27-28.  Indeed, it is VELCO’s general intention to “clear the right of way under the new transmission lines to a width of 100 feet.”  Direct Testimony, R. Johnson (06/05/03), p. 12.  
29. VELCO proposes to enlarge and expand the GMP substation to accommodate the new 115 kV service.  Direct Testimony, D. Boers (06/05/03), p. 14.  Among other things, the footprint for the substation will be increased from 0.10 acre to 0.44 acres, a 24’ X 24’ single story control building will be built on site, id., at 15, and two, 57 foot “H” frame structures will be built.  VELCO Ex. DJB-20; Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 30. 

30. Leaving the substation, VELCO intends to install 61 foot wood single poles in a vertical delta configuration from the substation to the railroad corridor; at the railroad, the poles will be placed 10 feet west of the western edge of the railroad right of way.  Throughout this section VELCO will “require” a 100 foot wide right of way.  Direct Testimony, D. Boers (06/05/03), p. 28. 
31. From Mile 23.76 to the South Burlington city line, the available right of way width is generally less than 100 feet because of the presence of residential development.  VELCO will construct the NRP 35 feet from the centerline of the railroad tracks.  Where there is more than 35 feet of space available, the NRP will be mounted on 61 foot tall wood single poles structures; where the available space is less than 35 feet, the poles will be 70 feet in height.  VELCO believes that selective clearing will be required in this area.  Id., pp. 28-29.

32. The Town of Shelburne possesses a unique set of resources that contribute importantly to agricultural, educational, cultural, and tourism related economic activity, including Shelburne Farms and the Shelburne Museum.  (Prefiled Testimony, A. Webb (12/17/03), p.1).  Part of the Town’s allure is the array of beautiful vistas from and within the Town. Supplemental Direct Testimony, S. Dates (5/20/04), p.3.  The beauty, history, and historical and cultural resources all help support a quality of life that attracts visitors and residents alike to Shelburne, to the Chittenden County region, and to Vermont.  (Prefiled Testimony, A. Webb (12/17/03), p.1) 
33. Shelburne Farms and Shelburne Museum steward two National Historic Landmark properties, and attract hundreds of thousands of visitors each year to their unique blend of natural and built environments, contributing significantly to the economic vitality of the Town.  Direct Testimony P. Bohne (12/17/03), p. 3. These two institutions have consciously developed their facilities to preserve views and viewsheds, carefully placing buildings, roads and landscaping within the landscape and their historic context.  The maintenance of this historic context is critical to the aesthetic appeal of these properties, Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 28, and the maintenance of their aesthetic appeal is critical to their attraction of visitors. Prefiled Testimony of A. Webb (12/17/03), p.  4.
34. The Shelburne Museum is admired as much for it’s highly original and idiosyncratic character as for its priceless collections.  In August 2003 The New York Times observed, “There is nothing quite like Shelburne in the museum universe,” and recognized the museum as “the most awesome folk art phenomenon in the United States.”)  Prefiled Testimony, H. Alswang (12/17/03), p. 2.  The museum earned a coveted 3-star rating from the current Michelin Travel Guide Series (the only Vermont destination to earn the honor, and 1 of just 13 in all of New England); a “Best of the Road” designation by the Rand McNally Atlas in 2002; the highest rating possible from AAA; and was deemed “one of the Seven Wonders of New England” by Yankee Magazine. (See SHELBURNE Exhibits HA-4a, 4b, 4c, 4d). Id., at 5. 

35. Shelburne Museum’s annual attendance ranges between 140,000 and 150,000, and it is perennially among the most-visited attractions in Vermont.  Special events also draw significant numbers of visitors to the museum. (See SHELBURNE Exhibits HA-2d, 2h). )  Prefiled Testimony, H. Alswang (12/17/03), p.5.  Eighty-five percent of the museum’s annual visitors come from outside Vermont.  According to a 1994 Shelburne Museum survey, 17% of visitors stated that Shelburne Museum was the main reason for their trip to Vermont.  Direct Testimony, H. Alswang (12/17/03) p.6.
36. Shelburne Museum relies on earned income for approximately 45% of its overall budget, and is estimated to contribute in excess of $20 million annually to the Shelburne community.  A decline in visitation could result in the loss of millions of dollars each year to Shelburne and the region.  Id., at 12.
37. The primary views from the museum are from the upper special events field just south of the entrance (see SHELBURNE Exhibit HA-2l) where the Round Barn Welcome Center affords some of the museum's most picturesque views (See SHELBURNE Exhibit HA-2b); the lower special events field (see SHELBURNE Exhibits HA-2e, 2f);  and from the upper decks of the Ticonderoga, a 220-foot steamboat (see SHELBURNE Exhibit HA-2a), that is a designated National Historic Landmark (2i).  Prefiled Testimony, H. Alswang (12/17/03), p.4.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.10.  
38. The westerly viewsheds from the Museum property reveal a layering of the wetlands and village in the foreground, the ridgeline with visibility of the Breeding Barn at Shelburne Farms in the middleground, and the Adirondack Mountains as the backdrop.  These elements provide high contrast to the surrounding landscape, and this view is very dramatic and unique because its entirety is only visible in a few public places within Shelburne; it represents an intact historic landscape that has been consciously preserved. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 10-11.
39. The Shelburne Farms complex, one of the 17 National Historic Landmarks in Vermont, is comprised of 1,400 acres of open space and agricultural lands protected by conservation easements and agreements requiring that the property be perpetually and carefully managed for agricultural, educational, cultural and public uses.  Prefiled Testimony, A. Webb (12/17/03), p.2.
40. The Shelburne Farms property is open year round for educational programs, including school field trips, teacher training programs, pre-school programs, family programs, summer camps for children and courses for adults.  Shelburne Farms maintains walking trails throughout the property and hosts public tours and many cultural and special events from mid-May to mid-October.  During the year 2002, there were over 120,000 public visits to the Shelburne Farms property, and the property was operated on a budget of  $5.3 Million. Id., at 3.

41. Since the 1970(s, the Town of Shelburne and Shelburne Farms have had in place agreements to encourage the conservation of the Farm for public benefit and which obligate Shelburne Farms to provide educational services for the local schools and access for local residents to the Farm(s walking trails.  The Farm works closely with the Town Parks and Recreation Department in making its facilities available for various special events.  Id. 

42. The built environment is of equal importance to Shelburne residents.  Shelburne is an attractive place to live.  This attraction creates a large demand for property which results in increasing property values.  It also has a well-earned reputation for excellent schools, which contributes to Shelburne's “appeal.”  Direct Testimony, P. Bohne (12/17/03), p. 3. 
43. The Town treasures the aesthetic charms of its private institutions, and tourism is a considerable factor affecting the Town’s ability to provide municipal services. Id., at 9.  If the “experience” for visitors is diminished or devalued by changes in scenic vistas, it may decrease the attractiveness of the institutions, which could, in turn, impact the Town’s tourism economy.  Prefiled Testimony, H. Alswang (12/17/03), pp. 11-12; Supplemental Direct Testimony, S. Dates (5/20/04), p. 3.   
44. Higher taxes can have deleterious impacts on the local school system.  Even a perceived lessening of the quality of education could contribute to further defections by residents, and reduce the attractiveness of Shelburne as a place to live. Whether the result is an increase in taxes or a decline in municipal services, the effect is the same -- the desirability of Shelburne as a place to live or operate a business is diminished. Direct Testimony, P. Bohne (12/17/03), p. 7. The Town has made no specific analysis of the potential loss of revenue attributable to the NRP.  DPS Cross-Ex 84.
45. The quality of public properties is also a key contributing factor to Shelburne’s sense of place.  The village center is protected by strict zoning and design review.  At the very center of the village are a parade ground and a village green.  Town owned buildings on the Green and adjacent to it are examples of significant public investment in quality buildings in a unique setting.  The Town recently invested $4.6 million in its re-dedication of an old school building into a municipal office complex.  Direct Testimony, P. Bohne (12/17/03), p. 4. A community fashions its philosophy, values and “sense of place” through many years of collective action, which is evidenced by adopted local ordinances and regulations, permitted land uses, and by the quality of its public infrastructure.  Shelburne residents are passionate about their identity and sense of place. Id., at 2.      

46. Shelburne’s Town Plan (Volume 1) states "Visual qualities of a community form a key component in [the Town(s] sense of identity and its heritage. This is particularly true of Shelburne. Set within a broad valley on the edge of Lake Champlain, with views to the west of the Adirondack Mountains and to the east of the Green Mountains, the visual qualities of its rolling farms and woodlands create an important legacy of the Town's past. These visual qualities are certainly resources to be protected as reflections of many strongly held community values such as the desire for an open, rural environment, respect for natural and historic resources, and the enjoyment of the outdoors". Prefiled Testimony, C. Wang (12/17/03), p.5.
47. The Shelburne community works to protect the historic character of Shelburne Prefiled Testimony, C. Wang (12/17/03), pp. 8-9
48. For over a decade, Town voters have approved contributing tax dollars to facilitate the purchase of development rights and real estate worthy of preservation.  Currently, approximately 4,300 acres, or about 27.6% of the total area of the Town has been conserved as open space in one form or another; the Town itself owns over 355 acres of land and maintains walking trails throughout these properties.  Direct Testimony, P. Bohne (12/17/03), p. 2-3. (See SHELBURNE Exhibit SBD-2: (Conserved Lands Inventory)). Two additional parcels are in the process of being conserved.  Direct Testimony of S. Dates (12/17/03), p. 2-3.
49. The NRP project will, if approved, cross several natural resource areas, skirt the hamlet known as French village, brush the western edge of Shelburne village proper, run alongside portions of the northern edge of Shelburne village proper, and pass near and through established residential areas, affecting portions of the Town(s Rural 1, Residential 1, Commerce and Industry, Conservation, Commerce and Industry, Conservation, Residential 1, and Residential-Commercial districts. The project would also cross portions of the Town(s Lakeshore Overlay zone.  Prefiled Testimony, D. Pierce (12/17/03), p.2-3.
50. The proposal to run the NRP in an overhead configuration through the Town would adversely affect key viewsheds and vistas in Shelburne, have negative economic development impacts on the area(s tourism-related businesses, impact the quality of the living environment in several residential neighborhoods and long-range reduce the potential for additional infill development within the existing settlement areas of the Town of Shelburne. Direct Testimony, A Webb (12/17/03 at 8.  It will also intrude on the community’s sense of well-being.  It is incompatible with Shelburne’s values and inconsistent with the residents’ sense of place and peace of mind.   Direct Testimony, P. Bohne (12/17/03), p. 6.

51. The proximity of the original NRP to homes and buildings in the Davis Park neighborhood and north of Bay Road has raised concern among residents about EMFs and the potential for long-term impacts on their health.  Direct Testimony of S. Dates (12/17/03), p. 7.  This concern is inconsistent with the current quality of life for those residents, and may translate into a reduction in the perceived value and attractiveness of Shelburne as a place to live and work, which may threaten the fiscal well-being of local government and the local school system.  Ultimately, these factors can result in the NRP unduly interfering with the orderly development of the region. Direct Testimony, P. Bohne (12/17/03), p. 6.
52. The Town, its experts, the Museum and Shelburne Farms, endorse an alternative installation to the NRP, a partially underground installation, that will substantially reduce expected adverse effects of the project on the Town.  Direct Testimony of S. Dates (12/17/03), p. 2.
53. The Town’s Alternative, referred to as “Plan B”, involves undergrounding the transmission lines in two specific and highly sensitive areas.  The first such area is about 1.5 miles in length (from pole 209 to the Shelburne Substation), and the second section is about 1.8 miles in length (from the 23.5 mile marker to the South Burlington line), for a total of 3.3 miles.  These are areas where the impacts from an aboveground installation are believed to "outweigh" the extra cost of undergrounding.  Direct Testimony, S. Dates (12/17/03), p. 5; Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 43.  Plan B will only have above-ground lines visible in two areas: from the Charlotte Town Line to Mile 20.3, and from the Shelburne Substation to Mile 23.5.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 44.
54. Selective undergrounding solves several significant environmental issues, including the protection of the wetlands, stream and wildlife corridor in McCabe’s Brook, as well as the significant views in a historic rural agricultural part of town.  It also helps protect the property owners in the Davis Park neighborhood. Prefiled Testimony, C. Wang (12/17/03), pp. 5-6
55. Placing the transmission lines underground from pole 209 to the Shelburne Substation will eliminate aesthetic and economic impacts to the Shelburne Museum, Shelburne Farms, the Meach Cove Trust property, and approximately 20 homes along Fletcher Lane.  In addition, burying the lines will protect the overall viewscape of Lake Champlain looking west and the viewscape from Shelburne Bay looking east. Direct Testimony, S. Dates (12/17/03), p. 5.
56. Burying the transmission lines in the northern portion of Shelburne, from the 23.5 mile marker to the South Burlington line, will eliminate the aesthetic and economic impact to an additional 20 homes and businesses along this route. Id. 
57. The Town’s Plan B has the following general attributes:

a. It is consistent with the Shelburne & Regional Plans;

b. It protects key viewscapes that are so important to the local and state tourist economy; 

c. It helps provide an important margin of safety against potential health concerns; 

d. It minimizes negative economic impacts on property values;

e. It addresses key environmental issues; 

f. It maintains and enhances Shelburne's economic competitiveness and strength; and 

g. It will hasten the completion of the NRP and the realization of the bulk reliability benefits attributed to the NRP by greatly reducing the cost and potential delays of obtaining the necessary easements and land acquisitions.  Direct Testimony, S. Dates (12/17/03), p. 7-8.

Findings Regarding Local and Regional Plans
A.  Regional Plan

58. From a regional planning perspective, the project would pass through, again going from south to north, land designated as Rural Planning Area, Transition Planning Area, Village Planning Area, and Transition Planning Area.  Id., at 3.
59. A list of many of the provisions of the Town Plan with which the NRP is at odds (as originally designed) are set forth on document called (Town Plan Statements Pertaining to VELCO Project.( SHELBURNE Exhibit DLP-1. (See also, SHELBURNE Exhibit DLP-3).  Prefiled Testimony, D. Pierce (12/17/03), p.5.
60. This project will have substantial regional impact, and several statements contained in the Regional Plan apply to the VELCO project.   See SHELBURNE Exhibit DLP-2.  The Regional Plan defers to the Town’s plan by explicitly stating that the best locations for infrastructure should be determined by municipal plans and bylaws. Therefore, consideration must be given to both documents when assessing the compliance of the project.  Id., at 6.
61. The NRP does not conform to the relevant language (“i.e., language that pertains to the area(or type of area - in which a project would be located or the type of development or activity represented by a project”) in the Plan; i.e., it does not produce an outcome that is in accord with the language.  

62. Shelburne(s Town Plan states:

a. ([a]ll future land use decisions must conform to the applicable goals and policies of this volume.(  The Regional Plan notes ([t]his Plan... helps our decision makers to determine whether anticipated activities may be considered good or bad for the region.” ;

b. (There shall be no development which would cause alterations to the Town's open lands, shorelines, ridgelines or roadside views in such a way that would intrude upon or diminish the scenic beauty of Shelburne.”  
Id., at 6.
63. The VELCO project, as originally proposed, would alter certain open lands in the Town by constructing larger poles which will intrude on areas identified in the Town Plan as part of significant scenic views, including the Shelburne Museum and Shelburne Farms. Id., at 7.
64. The Plan also states as a goal the preservation and enhancement of “those qualities which make [the village] unique.” This goal is reinforced by objectives that call for “reinforce[ing] and enhance[ing] the visual and functional cohesiveness of the Village as the central element of Shelburne” by implementing the recommendations of the Shelburne Village Plan, 1988, as well as maintaining “[d]istinct and recognizable entrances to the Village, including the Harbor Road area around the present substation, that “differentiate the Village from areas surrounding it.”  Id., at 8.
65. The VELCO project will disrupt the land use pattern at the western edge of Shelburne village, particularly at the point where the expanded line would cross Harbor Road and the existing substation would be substantially increased in size. Id., at 8. 

66. The VELCO project is at odds with objectives 1 and 2 in the Visual Resources section of the Plan because the NRP will result in higher profile poles within several mapped “significant view areas”, including middleground areas of significant views and foreground areas of secondary views.  Id., at 8.
67. Other relevant statements include the Historic and Cultural Resources Goal of (preserv[ing] and protect[ing] sites, structures, areas, and objects of historical, cultural, architectural, or archeological significance to the Town of Shelburne( and the related Objective of ([conserving] historic and cultural resources including, but not limited to, the resources identified on the Historic Resources Map and Archeological Sensitivity Areas Map through the adoption of measures for the protection of historic sites, structures, objects and areas.”  The VELCO project is potentially at odds with these statements because the project as proposed passes through two separate historic districts identified in the Town Plan.  The project as proposed also passes through corridors identified by the National Park Service in the report (Vermont Rivers Study” (1986) as areas of known archeological sensitivity (LaPlatte River) and areas of expected archeological sensitivity (McCabe(s Brook and Munroe Brook).  Id., at 9-10.
68. VELCO’s original proposal could have significant impacts on the Town(s natural environment, putting it at odds with a goal from the Community Utilities, Facilities and Services section of the Plan which provides that public utilities, facilities and services be developed to meet the needs of the community and “ensure the orderly, safe and environmentally acceptable conversion of developable lands.”  Id., at 10. 

69. The project is at odds with language in the Regional Plan, including two of the statements that are goals for the Village Planning Area and Transition Planning Area, indicating that the “best locations for new housing, industry, infrastructure, services and other uses ( should be determined by municipal plans and bylaws.” (emphasis added).   Id., at 11.
70. The Energy section of the Regional Plan reads, in part, that “it is recommended that the siting of energy delivery facilities not only comply with Title 30 VSA Sec. 248, but also minimize environmental impacts while optimizing the economic utilization of existing and planned investments in energy infrastructure.”  The NRP is at odds with this statement because the current proposal could have significant impacts on the Town(s natural environment.  Id., at 11.
71. Perhaps the most powerful statement with which the project is at odds is language drawn from the Rights-of-Way section of the Regional Plan to the effect that “placing electrical and telephone transmission lines underground reduces negative impacts to the landscape while reducing long-term maintenance costs. New or replacement electrical or telephone transmission lines should be encouraged to be located underground. Utilities are encouraged to either relocate existing transmission lines in otherwise undeveloped corridors such that they are co-located, or to place them underground.”  (emphasis added) Id., at 12. 
72. It appears that VELCO has not given serious consideration to placing those portions of the line that would otherwise have significant impacts on scenic areas underground.  Indeed, VELCO (has not evaluated  ... underground options” because VELCO is (proposing an overhead 115kV line for Shelburne.”   Id., at 12.  VELCO recommends rejecting undergrounding “as an unnecessary and expensive option.”  Rebuttal Testimony, T. Dunn (07/02/04), p. 8.

B.  Town Plan


73. The Town Plan identifies natural features, historic and cultural resources, and visual resources as being of great significance to the growth and development of Shelburne.   Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 39.
74. Shelburne’s Important Views Study (1990) identifies important viewsheds within the Town, focusing on the most widely recognized views from public roads and significant vantage points.  The proposed NRP corridor route travels through areas where there have a high concentration of identified important views. Id., at 36.
75. The LaPlatte River, LaPlatte River Marsh, and the Lake Champlain shoreline are important natural features in and of Shelburne.   Id., at  36-37.
76. VELCO’s original proposed route for the Town of Shelburne will irretrievably disrupt key public viewsheds including Shelburne Bay Park, the Ti Haul Road and the Nature Conservancy lands, dramatically impact the easterly views of those enjoying recreational activities from Lake Champlain and Shelburne Bay, which also function as open space within the Town, and degrade important wetland and woodland habitats that the Town has gone to great, and thorough, lengths to identify, conserve and protect in through its Town Plan and attendant Significant Views Plan (See Shelburne Exhibit GHK/KL-6).  Id., at 31-32.  
77. The Town Plan recommends strategies for its implementation, and for the protection of identified resources.   For example, locations in Town containing important natural resources must be identified and protected from unwise development, and resources identified on the Natural Resources Inventory Map, Agricultural Souls Map, Significant Views Map, and LaPlatte Greenway Map “shall be” conserved to the greatest extent reasonably possible in the context of the review and approval of land use applications Id., at 37. 
78. Further, no development which would cause alteration of the Town’s open lands, shorelines, ridgelines, or roadside views shall occur so as to intrude upon or diminish the scenic beauty of Shelburne, and the quality of Lake Champlain as a water resource and natural area, a place for recreation and as a scenic resource shall be protected.  Id., at 38.
79. General provisions of the Plan establish the importance of preserving and protecting Shelburne’s scenic resources, others point specifically to the value of Shelburne Museum, the Bostwick property, Shelburne Farms and the LaPlatte River marsh as areas of particular scenic and natural value to the Town.  These are clear written community standards which would be understood by a person of ordinary intelligence, common sense and understanding.  G. Henderson-King & K. Lalley (12/17/03), p. 3 
80. The NRP, if approved and constructed as proposed in the original filing, would have a significant, lasting and continuing impact on the people, resources, and landscape of a considerable and vital portion of the Town of Shelburne.  Prefiled Testimony, D. Pierce (12/17/03), p.13
81. The Town has made substantial efforts, through its local development review process to ensure that proposed land use development projects in Town conform to the Town Plan’s specific objective to preserve views and viewsheds. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.27; Prefiled Testimony, D. Pierce (12/17/03), p.13.  
82. The Town(s concern about potential impacts of development is reflected in its local bylaws.  For example, the subdivision regulations require consideration of a dozen different planning standards and a related section of the subdivision regulations governs site preservation, landscaping and grading and excavation.  Other regulations require the (undergrounding( of utilities in conjunction with developments.   Id., at 14.
83. The Town’s Plan B is far more consistent with the language of the Shelburne Town Plan and the Chittenden County Regional Plan.  Id., at 17.   The Town’s Plan B protects much of the land that is already "protected" in the Town's Open Space inventory (See SHELBURNE Exhibit SBD-1: (Resolution)).  Direct Testimony, S. Dates (12/17/03), p. 2.  Plan B would not unduly interfere with the orderly development of the region.  Prefiled Testimony, D. Pierce (12/17/03), p.17. 
AESTHETICS

GENERALLY
84. Ms. Lalley and Ms Henderson-King documented the existing conditions, reviewed the existing location and placement of the GMP service lines, identified viewsheds from key public vantage points (See Shelburne Exhibit GHK/KL-7), and visited and documented natural resource areas, public spaces/parks, cultural institutions and historic properties. They also documented the heights of existing GMP poles, existing vegetation and structures within the proposed project corridor. Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 4. 

85. Using available GIS data provided by the Town of Shelburne, they prepared plans documenting their findings; they generated visual simulations at several key public vantage points and sections/elevations at two important locations within the corridor.  With plans and perspective sketches showing known heights, they simulated the 61 foot and 70 foot poles within the proposed corridor using Photoshop. See, Shelburne Exhibits GHK/KL-3 through 14.  Id., at 4-5.
86. Later, Ms. Henderson-King performed balloon simulations at various points along the VELCO NRP Route and Re-Route which involved floating helium filled balloons at marked heights, taking digital photographs from various key vantage points, and creating simulations from the photos using Photoshop CS to show the proposed pole at the maximum heights shown in VELCO’s Reroute testimony and exhibits.  These images are SHELBURNE Exhibit GHK-19.  Supplemental Direct Testimony G. Henderson-King (05/20/04), p. 3.

87. It proved very difficult to simulate the proposed 100 foot right-of-way clearing swath. Photographs of existing transmission line corridors in Chittenden County show how rights-of-way are maintained, and how these might look.  Also, plan enlargements of several areas within the Town of Shelburne highlight the location of the route/reroute and the proposed 100 foot right-of-way clearing swath in relation to existing homes and buildings. SHELBURNE Exhibits GHK-16-18.  Id. 
88. Ms. Lalley and Ms. Henderson-King also reviewed the Town of Shelburne Comprehensive Plan (1999), which contains references to additional documentation from regional, state and federal agencies and organizations.  The Plan also identifies existing uses within the project areas and contains information relevant to the relationship/proximity of existing or proposed structures and rights-of-way to identified natural and cultural resources and residences; inherent scenic beauty of the area and visibility from public vantage points; aesthetics impacts; natural resource impacts to existing vegetation, wetlands, watercourses, etc; cultural resource impacts; National Historic Landmarks (Shelburne Museum, Shelburne Farms), Shelburne’s historic districts and historic properties; and right-of-way impacts on aesthetics, natural and cultural resources, and visibility issues for properties.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 5.

89. Much of the Town retains its rural, historic character, and is defined in part, by historic landscapes (such as Shelburne Farms and the Shelburne Museum), as well as a mix of natural woodland, wetland and agricultural landscapes.  Id., at 25.
90. There are several major viewsheds that are of local, regional and statewide significance within the NRP corridor in Shelburne, including the views from Bostwick Road of Lake Champlain; the historic landscape of McCabe’s Brook between Shelburne Farms, the Village and Shelburne Museum; and Shelburne Bay.  Id., at 27.
91. The VELCO NRP, as originally proposed will be highly incompatible with the scenic, natural and cultural resources of Shelburne.  The project’s scale and visual attributes will be visually and physically disruptive, and create a distracting contrast in these landscapes.  Id., at 26-27. The NRP will irretrievably disrupt key public viewsheds and degrade important wetland and woodland habitats.  Id., at 25.
92. The project will be extremely prominent throughout Shelburne and particularly along those portions of the route where the existing poles will not be “backgrounded” against mature trees.  However, even where a backdrop is present, the height of the new 115kV poles will cause them to be visible above tree height and therefore “skylighted” (i.e., seen against the sky) in many locations, resulting in more significant visual impacts. The visibility of the proposed poles is emphasized by their height, as depicted in Shelburne Exhibits GHK/KL-8 through 14.  Id., pp. 30-31.  

93. Further, along McCabe’s Brook, on the Abele property, there are no existing poles and the proposed right-of-way clearing will make the proposed poles highly visible from several vantage points within the community.  Id., at 31.

94. While the proposed right-of-way clearing is discussed by Mr. Boyle in his original and reroute filings, he made no attempt to graphically simulate the clearing limits on either side of the poles until the design detail phase of the proceedings.  See VELCO Exhibits 8-D2-D4. 
95. Shelburne Exhibits GHK/KL-9, 10, 12 and 13 show cross sections of just how extensive the removal of vegetation will be and how dramatically more visible this project will be than under the existing conditions. Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 31.  The cross section through the Shelburne Museum property evidences how the clearing of existing vegetation through the right-of-way corridor will be extensive.  The clearing of a wider right of way will “open up” many wooded corridors.  Id.
96. The increased pole heights and longer spans will disrupt and degrade viewsheds from numerous public vantage points within the Town, including viewsheds from its significant historic, natural and recreational resources, including Lake Champlain and the shores of Shelburne Bay Park; and from the State Fish and Wildlife Boat Launch.  In addition, views from Shelburne’s federally registered historic landmarks and most significant tourist attractions - Shelburne Farms and Shelburne Museum’s U.S.S. Ticonderoga - will be negatively affected.  Id., at 26.  
97. Terry Boyle, VELCO’s aesthetics consultant/expert, identified 11 specific “critical aesthetic areas” within the New Haven to South Burlington corridor.  Over one-third of these “critical areas” are in Shelburne.  Direct Testimony T.J. Boyle (06/05/03), pp. 13-14.

98. VELCO’s mitigation proposals do not include all generally available reasonable measures to minimize the adverse impacts of the project.  The recommendations are vague, limited to vegetative management and careful pole placement.  These are grossly inadequate given the resource values along this route. Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 41.

Findings Regarding Bostwick Road Bridge
99. The Bostwick Road crossing (Mile 20.4) is a “critical aesthetic area” in VELCO’s judgment because of the potential for a taller pole at a high point in the road over the railroad, and the associated “sky-lined” distribution.  Direct Testimony T.J. Boyle (06/05/03), pp. 13-14.

100. VELCO has not made any plans to underground its NRP lines in the vicinity of the Bostwick Road Bridge.  T. Dunn, Tr. (07/27/04 (AM)), p. 52.
101. The southernmost portion of the NRP route (running north along the railroad tracks from the Charlotte town line to the Bostwick Road Bridge) is a critical scenic area of Town which is characterized by a rural agrarian landscape.  Deciduous trees line Bostwick Road and frame views sloping down to Lake Champlain and the Adirondack Mountains to the west.  This area presents a “world class” viewshed corridor with outstanding westerly views of Lake Champlain and the Adirondack Mountains in the background.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 6.
102. Bostwick Road has been designated as part of the Shelburne route of the Lake Champlain Scenic Byways, and the Town Plan recognizes this area as a significant foreground area of primary and secondary views within the Town of Shelburne.  Id., at 6-7

103. The fields bordering Bostwick Road are actively farmed and this viewshed is a critical part of the Shelburne landscape.  The placement of buildings has been deliberate and conscious to preserve these views and the historic values of this landscape. Testimony of C. Davis.  
104. Traveling south (west) on Bostwick Road, an incredible vista unfolds that brilliantly accentuates Shelburne’s bucolic relationship with Lake Champlain, the Adirondacks, the route to the Town’s beach, and the village of Charlotte.  The viewshed features a “layering” of visual components, with farmland in the foreground, Lake Champlain in the middleground, and the Adirondack Mountains as the backdrop, providing high contrast to the surrounding landscape.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 7.
105. This view has a unique nature in Chittenden County; the views along this segment of the proposed VELCO corridor are one of only a few public places where this dramatic view of the Abele farmland is visible. Replacement of the bridge on Bostwick Road has made the perception of these views even more dramatic, because that view will not become fully visible until after crossing the bridge.  Id., at 7-8.

106. The existing GMP transmission lines runs on the east side of the railroad tracks with poles set at the base of a ridgeline.  When traveling north on Bostwick Road the GMP structures are part of the middleground view, the hillside to the west acts as a backdrop; they are not prominent features in the landscape.   Id., at 7.
107. The Bostwick Road Bridge, which was replaced in 2004, is approximately 5 feet higher than the prior bridge.  Id., at 7-8.  As part of the reconstruction GMP installed conduit through the base of the bridge, and is “undergrounding” its distribution under the bridge.  D. Denis, Tr. (07/27/04 (AM)), pp. 24-25; Design Detail Testimony, T. Dunn & D. Harr (09/14/04), p. 7.
108. VELCO has discussed with Meach Cove Trust placing underground the GMP distribution lines presently on a portion of the Meach Cove Trust property to enable VELCO to accommodate Meach Cove Trust’s request that VELCO use the shortest poles possible to cross the MCT property.  The cost to place that distribution system underground would be treated as a credit against any monies that VELCO would pay for an easement on Meach Cove's property.  T. Dunn, Tr. (06/10/04 (AM)), p. 58.

109. Placing GMP’s distribution lines at the Bostwick Road bridge underground will be beneficial, eliminating those lines and poles from the viewshed and helping to reduce the visual clutter in this area.  It will also eliminate the need for taller poles for the NRP crossing near the bridge.  It will not, however, alleviate the undue, adverse impacts of the NRP at the Bostwick Bridge. Rebuttal Testimony, G. Henderson-King (07/02/04), p. 1.
110. Crossing the bridge and traveling north and east, Bostwick Road meanders through a field defined by a ridgeline to the east (in the vicinity of Wake Robin) and the railroad tracks to the west. This space acts as a critical gateway transition from the rural landscape to the west into the more densely developed village.  Traveling north in this area, the existing GMP structures, while part of the middleground, are quite visible from Bostwick Road and are framed with evergreens as a backdrop.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 8.
111. From Mile 20.2, VELCO’s poles, of 70 feet or more, will emerge onto a mowed plain flanking Wake Robin’s hillside and cross Bostwick Road at the ridgeline near the newly constructed bridge.  These poles will overwhelm the viewer and permanently mar the landscape.  Their tall height will make them very visible and the existing hedgerow along the railroad and trees along Bostwick Road will not provide sufficient screening for travelers approaching from either the north or south.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 8-9.
112. Traveling north along the same corridor past the Bostwick Road bridge to Mile 21.0, the taller poles will be increasingly prominent because they will rise above the existing treeline bordering the railroad (to the north).  The tree canopy in the foreground is largely deciduous, and the poles will be unacceptably prominent during the winter months.   Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 9.
113. The NRP section from the Charlotte/Shelburne line to the Bostwick Road bridge will have an adverse impact on this area and prove a very great loss to Shelburne; the public vantage along this section of Bostwick Road is particularly beautiful and profoundly significant to the Town’s picturesque character.  Id.
114. The reconstruction of the bridge will cause the poles and the lines to be in the direct cone of vision for travelers on Bostwick Road, and they will be more prominent than originally thought.  One’s eye height and cone of vision will be shifted upward significantly on the approach to the bridge (because of its increased elevation) from either direction and as one passes over the bridge.  Supplemental Direct Testimony G. Henderson-King (05/20/04), p. 4

115. In the Design Detail filing, VELCO proposes to change the location of the first pole north of Bostwick Road, to alter the conductor configuration, and to mitigate visual impacts with plantings.  VELCO Exhibit Dunn/Harr DD-15; VELCO Exhibit TJB-DD 2 (09/14/04), Section 7.
116. The pole heights at the Bridge are proposed to be 70 feet on the south (Pole 37) and 61 feet on the north (Pole 38).  As the line moves south to north, the conductor configuration changes from a delta to deadend.  These features will result in the NRP having an adverse impact on aesthetics in this area.  VELCO Exhibit Dunn/Harr DD-15.
117. These structures and lines do not fit within the context of the area because of their height and visual impact, and the proposed changes to the conductor configuration contribute to a greater horizontal separation between the lines. Design Detail Testimony G. Henderson-King (10/14/04), p. 2.

118. VELCO’s planting plans for the bridge area are inadequate, and inconsistent.  VELCO originally proposed and depicted planting four Norway Maples on the eastern side of Bostwick Road.  VELCO Ex. TJB –DD -2 (09/14/04), Section 7.  
119. Bostwick Road is lined with a mix of existing street trees, including Norway Maples.    Norway Maples are an invasive species; they should not be planted here.  Rather, a variety of species should be used.  Design Detail Testimony G. Henderson-King (10/14/04), p. 2.
120. Also, the existing trees were planted over twenty years ago and have matured slowly due to existing environmental conditions.  VELCO’s depiction of the expected height of the street trees in its planting plan is unduly optimistic.  Id.
121. Second, the planting plan shows four additional trees proposed by VELCO on the western side of the Bostwick Road Bridge along the roadway.  These trees were not specified as to type or size. In its response to the Towns’ First Set of Information Requests Regarding Design Detail, Q/A 122, VELCO indicates that ten Patmore Ash trees are proposed for this area planted thirty feet on center from the bridge abutment.  However, VELCO’s Planting Plan 7-C shows a total of only eight trees, not ten, and it is unclear where the Patmore Ash trees would be planted.  Id., at 3.
122. Third, the original planting plan, VELCO Exhibit TJB 7-C, indicates that the existing tree line in this area is to be selectively removed.  However, VELCO’s Response to DPS12 Q/A40, states “[t]he ROW will need to be cleared to… a full 100’ for the New Haven to Queen City line, the entire length of the corridor to the greatest extent to allow the best reliability of the line and least cost ROW vegetation management” (emphasis added).  This suggests that the selective clearing limits/guidelines may not be carefully adhered to, and that more existing vegetation is likely to be removed than VELCO suggests and the visibility of the project will be greater than what is indicated.  Id. 
123. David Raphael, testifying for the DPS concluded that VELCO has prepared an effective mitigation plan for the Bostwick Road area, although he expressed concern about many of the aspects of the VELCO mitigation plan that Ms. Henderson-King testified about.  D. Raphael, Tr. (11/09/04), at pp. 65-74.
124. Mr. Raphael acknowledged that the 61 foot pole north of the bridge, the shorter pole, will be “skylighted” as one travels along Bostwick Road.  D. Raphael, Tr. (11/09/04), at pp. 68, 69-71.  He expressed concerns about the vegetation that VELCO may remove in the area around the bridge, and on Meach Cove Drive, recommending that VELCO deviate from its standard vegetation management practices in this location for “critical buffering trees.”  Id., at 68; Design Detail Testimony D. Raphael (10/14/04), p. 11.  In Mr. Raphael’s words, it is “hard to ascertain what is going to be left and what is going to be removed.” D. Raphael, Tr. (11/09/04), at 71. 
125. Ultimately, Mr. Raphael concluded that with respect to the four elements of a mitigation plan he referred to, there was uncertainty surrounding the VELCO submittal about each one, and he conceded that it may be “premature to conclude that sufficient mitigation has been provided by VELCO to avoid an undue adverse impact.”  Further, he states that, absent such information, this Board cannot finalize its determination that sufficient mitigation has been provided at Bostwick Road.  Id., at 73-74.

126. George Smith testified for Department during the Design Detail phase that VELCO could lower its pole heights by 4 to 11 feet for poles supporting spans of 300 feet or less, Prefiled Detail Design Testimony, G. Smith (10/14/04), p. 4, and that some of the spans north of Bostwick Road along Meach Cove Drive were less than 300 feet, as shown on VELCO exhibit DD-12 VELCO Exhibit Dunn/Harr DD-15. G. Smith, Tr. (11/09/04 (PM)), at 23-24.  
127. The NRP elements proposed in the vicinity of the Bostwick Road Bridge do not satisfy the criteria of the Quechee test and will have an undue adverse impact on the aesthetics of the area. Design Detail Testimony G. Henderson-King (10/14/04), p. 2.
McCABE’S BROOK AREA
128. Although the existing 34.5kV GMP lines in the vicinity of McCabe’s Brook have existed here for over 30 years, they do not “fit” with their surroundings.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.37.  
129. The existing GMP poles are visible from the Route 7/Bostwick Road intersection, Shelburne Museum - specifically the Special Events fields and the Ticonderoga - in the Davis Park neighborhood (particularly Fletcher Lane), and at Harbor Road, despite the fact that the right-of-way clearing along this corridor is minimal and the poles heights are limited to 30-40 feet. Id., at 10.
130. The wetlands in the vicinity of McCabe’s Brook host extensive natural communities.  The Class II wetlands in this area are contiguous to the Class II wetlands for the LaPlatte River.  The LaPlatte River Marsh and Park have been the subject of considerable public investment to protect and maintain them as natural areas for public enjoyment as evidenced by the walking nature trail and kiosk created by The Nature Conservancy.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 11.
131. Class II wetlands are considered “significant” and are protected by the Wetlands Rules, as is a fifty-foot buffer zone around the resource.  Direct Testimony, A. Gilman & E. Briggs (06/05/03), pp. 16-17.
132. The McCabe’s Brook wetland was determined by Messrs. Gilman & Briggs to exhibit nearly all 10 of the specific functions or values used to classify wetlands.  A. Gilman & E. Briggs, Tr. (06/11/04 (PM)), pp. 37-38.
133. VELCO must apply for and obtain Conditional Use Determinations (CUD’s) from the Agency of Natural Resources before it can impact any Class II wetlands or the associated 50 foot buffer zone surrounding the wetland.  An Army Corps of Engineers Section 404 Permit will also be required if VELCO will be discharging dredged or fill material into waters of the US, including wetlands.   Direct Testimony, A. Gilman & E. Briggs (06/05/03), pp, at 20-21.

134. Both these regulatory authorities have high standards for wetlands protection. In the case of the Agency of Natural Resources, no Conditional Use Determination can be given for impacts to a significant (Class Two) wetland unless it is found that there will be no undue adverse effects to any of the protected functions and values; the Army Corps of Engineers cannot authorize impacts to wetlands unless they are have minimal individual and cumulative effect on the aquatic environment.  Supplemental Direct Testimony, A. Gilman & E. Briggs (05/20/04), p. 10
135. As of June 11, 2004, VELCO had not made application for either the CUD’s regarding wetlands or the permit concerning rare and endangered species, nor have federal wetlands related permits been applied for.  The explanation given was that detailed information about total impacted areas does not exist, because final design has not been completed. A. Gilman & E. Briggs, Tr. (06/11/04 (PM)), p. 44.   

136. It would have been possible for VELCO to construct a worst-case scenario for environmental impacts, providing the Board and parties with information about potential impacts. It chose instead to wait for an initial design. Id., at 46-50.
137. The McCabe’s Brook area falls within the middleground area of a significant view as shown on the Town’s Visual Resources Map # 11 in the Town Plan.  It is part of the historic landscape that Shelburne values for its rural agrarian landscape and views. Prefiled Testimony, C. Wang (12/17/03), p. 5. 
138. As built, the GMP facilities transect the Davis Park neighborhood; the poles are located within the Fletcher Lane right-of-way within 50 feet of several residences.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.11.
139. The Davis Park neighborhoods are densely developed residential neighborhoods bordering the Shelburne Community School and the town owned Davis Park.  A mixture of large shade and evergreen trees, between 40 to 50 feet in height, exist between the poles and the Davis Park residences.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 29.
140. Under VELCO’s original proposal, the Davis Park neighborhood would lose any existing vegetation that helps to screen these poles from their homes and living spaces.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.10.
141. The proposed right-of-way clearing, together with the installation of taller poles and lines, will be highly incongruous and incrementally more disturbing to the historic setting of these cultural institutions, negatively impacting their viewsheds.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 28. 
142. The Shelburne Museum Special Events fields have been identified as a significant viewshed by the Town of Shelburne Comprehensive Plan.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.15.   

143. Looking west toward Shelburne Farms, the NRP poles would be visible in certain locations from the deck of the Ticonderoga, especially as mature stands of pine and other trees are removed to provide necessary clearance for the ROW.  The poles will also be visible from the special events fields at Shelburne Museum.  The clearing needed for the right-of-way associated with these taller poles will also negatively impact this viewshed.  Glare from the glistening lines at sunset will also adversely effect the public’s enjoyment of events held at the Special Events fields at the Shelburne Museum. See Shelburne Exhibits GHK/KL-8 through 10.  Id.
144.  The NRP line will not cross Shelburne Farms property, but it will be visible from the property in the vicinity of the Breeding Barn, and as visitors approach and leave the property (on Bay Road and Harbor Road).  The visual impact of the NRP will detract somewhat from the preserved natural landscape and aesthetics that are a part of the allure of Shelburne Farms and the Town of Shelburne.  Prefiled Testimony, A. Webb (12/17/03), pp. 3-4.
145. From the Southern Acres/Breeding Barn complex at Shelburne Farms there are views of the Ticonderoga, Shelburne Village, the Shelburne Museum, the Morgan Horse Museum, and the ridgeline to the west.   Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.12.
146. Shelburne Farms is planning a residential learning campus for the Southern Acres portion of its property, which is located west of Limerick Road.  An important (outdoor classroom( and public gathering area related to the (campus( will be the ridge that looks east to the Green Mountains over the Limerick Road area of the Meach Cove property, and to the west toward Lake Champlain and the Adirondacks.   From that ridge, the portion of the VELCO line south of Bostwick Road to and into the McCabe(s Brook ravine will be visible, and except that portion in McCabe(s Brook, will be a prominent feature in the viewscape looking east.  Prefiled Testimony, A. Webb (12/17/03), pp. 4-5.
147. Limerick Road runs parallel to and west of the railroad tracks between Bostwick Road and the Harbor Road; it parallels the existing GMP lines for some distance. Although located on private property, it is a beautifully tree lined gravel road with views to the surrounding rural countryside.  Scattered dense stands of mature pines and evergreens help to screen the existing GMP lines and poles from the surrounding properties in this area.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.11.
148. An effort is underway to create a walking path connecting Shelburne Farms, the local community and points south using the Limerick Road area.  This walking path will have a direct view of the NRP if it is built above ground, which will detract from the quality and serenity of the walking path, and its aesthetic appeal.  Prefiled Testimony, A. Webb (12/17/03), pp. 4-5. 

149. The NRP as originally designed will adversely impact views of the Ticonderoga and Shelburne Farms. (Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 26)
150. The visibility of the NRP poles and the associated conductors in the McCabe’s Brook area will be exacerbated by the need to remove mature conifer stands and other tall screening trees in a linear swath 100 feet wide to establish VELCO’s “preferred” right-of-way.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 26.
151. VELCO limited its mitigation recommendations in its original filing to vague references to “sensitive pole placement” to diminish visual impact in prominent locations and avoid disturbance of wetlands, “selective” tree removal in areas considered environmentally and aesthetically sensitive, and the use of “diligence in vegetative management” to reduce pole, substation and related structure visibility in residential areas.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 38.
152. The McCabe’s Brook area most proximate to the Davis Park neighborhoods, between Mile 21.6 and 21.8, was identified by VELCO in its original prefiled testimony as one of the most critical aesthetic areas of the NRP corridor by virtue of its proximity to the residential neighborhood and the “potential change to the character of the neighborhood by placing poles in the street right-of-way (front yards).”  Direct testimony T.J. Boyle (06/05/03), p. 13-14; VELCO Exhibit TJB-4A, photos 33-35.

153. Subsequent to its original petition filing, VELCO proposed changes to route in Shelburne, and changes to pole heights throughout the 115 kV portion of the NRP. Prefiled Supplemental Testimony, T. Dunn (02/06/04) p. 2; Prefiled Supplemental Testimony, D. Boers (02/06/04) p. 13; Supplemental Testimony, G. Henderson-King (05/20/04), p. 2.

154. The “re-route” has the NRP leaving the existing GMP corridor near its Pole 177 (approx. Mile 21.3) and proceeding northwesterly across property owned by Meach Cove Trust (at a higher elevation than the original route) and “along the edge of the McCabe’s Brook wetland” for approximately 0.35 miles (the “Re-Route”).  The “Re-Route” would then proceed northeasterly and rejoin the original corridor near GMP Pole 159.  This “Re-Route” is estimated to be 0.5 miles in length, and put the NRP approximately 500 feet west of the original route. Supplemental Testimony, T. Dunn (02/06/04) p. 7; Supplemental Testimony, D. Boers (02/06/04) p. 12 
155. Along the Re-Route, a new 100’ wide right-of-way, cleared 50’ either side of the line centerline, will be necessary.  This new right-of-way is part wooded and part wetland and therefore will probably require special construction techniques.  Supplemental Testimony, D. Boers (02/06/04), pp. 12-13.  

156. VELCO disclosed its plans to use poles ranging in height from 52’ - 75’ tall throughout the 115 kV portion of the Project, including in Shelburne. To minimize the number of poles placed in the McCabe’s Brook wetland area, VELCO testified that it planned to use fewer, but taller, poles and longer spans.  Supplemental Testimony, T. Dunn (02/06/04), p. 8-9.
157. While the goals of wetland conservation and avoidance of residential areas are laudable, the proposed use of taller poles on the higher ground of the Meach Cove Trust property poses serious aesthetic challenges.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 26. 
158. No meaningful, substantive mitigation measures have been proposed by VELCO in its Re-Route filing to address the visually sensitive area between Bostwick Road and Harbor Road, to compensate for the increased pole height and visibility of the lines, or to address the proposed 100’ wide right-of-way.  Supplemental Testimony, G. Henderson-King (05/20/04), p. 6.

159. Indeed, VELCO believes that the visual impacts of the Re-Route will be minor because “the area is predominately a wetland associated with McCabe’s Brook” and the “entire … bypass will require limited clearing because of low growing wetland species.” Supplemental Testimony, T. J. Boyle (02/06/04) p. 7.

160. The existing vegetation in this area is not all low growing wetland species as Mr. Boyle claims.  There are also mature stands of pines and oaks and other deciduous trees in the McCabe’s Brook area of the Shelburne NRP route.  Some of these trees are in decline and will most likely not be around much longer; no additional plantings have been proposed in these areas to assist with screening in the future.  If trees outside of the proposed right-of-way are in close proximity to the power lines, VELCO intends to obtain the right to remove them, which could conceivably make the 100 foot right-of-way clearing considerably wider.  (Id.) 

161. Creating a new ROW within a landscape that doesn’t have any existing utilities will be a substantial change in the landscape, it will serve to highlight the poles and lines within the landscape, and is will have an undue, adverse visual impact.  Rebuttal Testimony, G. Henderson-King (07/02/04), p. 3.
162. The existing poles are not visible above the height of the existing vegetation, except for the area of Rock Hill (near the beehives), and their height is not dramatically different than the surrounding environment.  At Rock Hill, the poles are only slightly above to the height of the existing vegetation.  Id. 
163. Replacing the GMP poles with poles ranging from 52 feet to 65.5 feet in height, and running them over and on top of this knoll will result in the removal of a small stand of trees that will highlight the visibility of the NRP from the Museum property, especially from the Special Events fields, as simulated on SHELBURNE Exhibit GHK-19. Id., at 5; Supplemental Direct Testimony, S. Dates (05/20/04), p. 3.  One’s eye will be drawn to the taller poles and the new wires, which will, at certain times during the day, reflect sunlight. Rebuttal Testimony, G. Henderson-King (07/02/04), p. 3; G. Henderson-King & K. Lalley, Tr. (06/18/04 (AM)), at 107-09.  
164. The Re-Route in the McCabe’s Brook area will visually disrupt the middlegound of the important viewshed, which will offend the sensibility of the average person. Rebuttal Testimony, G. Henderson-King (07/02/04), p. 3.          
165. In the opinion of Messrs. Gilman & Briggs, the Re-Route will have a beneficial, rather than detrimental, impact on the McCabe’s Brook wetlands. Supplemental Direct Testimony, A. Gilman & E. Briggs (05/20/04), pp. 9-10.                 
166. VELCO hasn’t made an analysis of precise pole heights and pole locations in the McCabe's Brook wetland, nor does it have definitive information regarding what clearing and grading and road construction will occur within that McCabe's Brook wetland.  This information will not be available until VELCO has done specific, final design.  T. Dunn, Tr. (06/10/04 (AM)), pp. 31-32.  

167. VELCO’s plan to install tall poles and create a generally wider cutting along from Bostwick Road to Harbor Road will have an undue adverse effect on the remarkable state and nationally recognized historic resources in this area. Supplemental Testimony, L. Pritchett (09/14/04), p. 23.tc \l2 "Existing Residential Neighborhoods 
168. Between Bostwick Road and Harbor Road, the outstanding degree of historic resource integrity of both buildings and landscape elements makes the traditional mitigation measures of screening and careful pole placement less than successful in avoiding impacts. This resource area goes beyond the typical situation in the Vermont landscape. It is rather, one of the most important landscapes in Vermont, and because of this, it demands special attention and consideration in this undertaking.  Id., at. 23.tc \l2 "Existing Residential Neighborhoods 
169. Extraordinary resources demand extraordinary protection, even if it is expensive to do so.  If this is the line route that VELCO must follow, the only way to mitigate the undue adverse effect in this very difficult situation is to bury the lines along the Limerick Road corridor. Burying the lines along the roadway will avoid an adverse effect on historic resources, will provide good access to power lines in the event repairs are necessary, and impacts to the landscape when installing the line will be minimal.  Id., at pp. 23-24.
170. At or near Pole 159, where the Re-Route intersects the original route and the transmission lines exit the Meach Cove Trust property and enter the property of the Harbor Crossing Condominium Association, the Town prefers that the transmission lines connect to the original route closer to Pole 157, moving the line slightly west of the proposed route.  Supplemental Direct Testimony, S. Dates (5/20/04), p. 4.
171. The VELCO Re-Route places tall transmission poles much closer to The Arbors on Harbor Road.  The proposed Re-Route will traverse across and down a ridgeline and come out behind The Arbors building. The ridgeline has mature deciduous trees that will be removed in order to make a new 100 foot ROW.  This will be very visible from Shelburne Museum, the Breeding Barn Complex and fields at Shelburne Farms, Harbor Road, and The Arbors facility. See, SHELBURNE Exhibit GHK-19; Rebuttal Testimony, G. Henderson-King (07/02/04), p. 3.  
172. There is only low growing vegetation in the VELCO-designated corridor behind the Arbors. Although the adverse visual impacts of the Re-Route on the Arbors itself may be mitigated with additional plantings, such plantings are unlikely to adequately address the visual impacts from Harbor Road, Shelburne Museum and Shelburne Farms. Id., at 3-4.
173. Meach Cove Trust proposed an alternative “re-route” (“MCT Route”) that has the line moving further west than the Re-Route and running across the top of a ridgeline, rather than on the face of the hillside, where it would be better screened by trees.  The MCT Route was preferred by ANR in part because it would involve less tree cutting, it avoids a deer wintering area, and reduces the number of structures to be located in the wetland.  A. Quackenbush, Tr. (06/16/04 (AM)), p. 15.
174. In general, the Town supports the Re-Route in the vicinity of McCabe’s Brook, primarily because it relocates the proposed NRP away from the Davis Park neighborhood (Fletcher Lane) and provides a low profile substation.  Supplemental Direct Testimony, S. Dates (5/20/04), p. 2.  However, there are several areas of concern related to visual and aesthetic impacts including: where the NRP crosses over the “beehive knoll” just north of Bostwick Road between Mile 21.4 and Mile 21.5; where the NRP traverses the steep, wooded ridgeline between Reroute Mile 0.1 and Mile 0.35; and the area behind The Arbors adjacent to Harbor Road. Supplemental Direct Testimony, G. Henderson-King (05/20/04), p. 5.
175. After due consideration, the Town continues to recommend burial of the transmission lines in the southern section from a point south of the Bostwick Road bridge to the Shelburne substation.  VELCO Cross Henderson-King-DD-5.
176. The visual impacts of the Re-Route on the Meach Cove Property will be adverse, as it will introduce a large, cleared path with tall poles and power lines into a wooded area visible from several heavily traveled roads and several prominent cultural institutions constitutes a major change within the landscape.  Supplemental Testimony, G. Henderson-King (05/20/04), p. 5.  
177. The 100-foot-wide “clearcut” swath will create a lineal element in a natural curving landscape that will be offensive to the surrounding landscape and draw viewers’ attention; no amount of new landscaping can replace the size, height and density of the existing trees for decades to come.  Supplemental Prefiled Testimony, H. Alswang (05/20/04), p. 2. 
178. The primary views from the Museum are to the west from the upper special events field just south of the entrance (see SHELBURNE Exhibit HA‑2l), the lower special events field (see SHELBURNE Exhibits HA‑2e, 2f), and from the Ticonderoga deck (2i).   Direct Testimony, H. Alswang (12/17/03), p. 11
179. The Museum’s natural surroundings would be significantly compromised by the Re-Route, reducing the quality of the museum visitor’s experience and negatively impacting the museum’s viability as a site for special events. The presence of the above ground poles with wires and the clearcut would adversely affect the views from the Ticonderoga, a National Historic Landmark.  Furthermore, the degradation of the view caused by the project would adversely affect the citizens of the region.  The Museum believes that VELCO should place its lines underground north of Bostwick Road across the entire Abele property to Harbor Road so as to protect the very significant pastoral viewshed as well as the historical integrity of the Town of Shelburne. Supplemental Testimony, H. Alswang (05/20/04), p. 3.  
Findings Regarding Substation Area
180. Stone headwalls constructed by Shelburne Farms personnel over 100 years ago with native stone appear throughout this area, and those that border Harbor Road anchor and define this gateway into Shelburne Village from Shelburne Farms and Shelburne Point.   Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.12. 

181. The existing GMP substation is very close to the north side of Harbor Road and located within the 50 foot setback of McCabe’s Brook and Class II wetlands.  The 30+ foot high substation is surrounded by a chain link fence with a gravel parking area off Harbor Road.  It is very visible when approaching from the east and west, being located approximately 35+ feet from the edge of the roadway pavement with several lines intersecting with it from Harbor Road.  Traveling east on Harbor Road, there is some vegetation that partially screens the substation.  However, the parking area, lines and utility poles are very visible.  Id.
182. Directly west of the parking area and substation is the Ti-Haul Road, a gravel walking path constructed and maintained with public funds that provides access to the wetlands along the LaPlatte River. Id., at 13.   Prefiled Testimony, S. Dates (12/17/03), p.6.  The Ti-Haul path is part of a larger planned system which is expected to connect Shelburne Farms, Shelburne Bay Park and residential neighborhoods to the school, village and beach.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.13.
183. The GMP lines traverse the area adjacent to the Ti-Haul Path and negatively affect the visual landscape, but they do not extend above the height of the large mature stands of deciduous and evergreen trees bordering the path. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.13.
184. VELCO intends to enlarge and expand the existing GMP substation to accommodate the upgrade from 34.5 kV to 115 kV, and the plans indicate the new substation will have a footprint 3 to 4 times larger than the existing substation, and involve two 57 foot “H” frame structures.  See VELCO Exhibit TD-12.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.30; Prefiled Testimony, S. Dates (12/17/03), p.6.
185. The 57 foot “H” frame steel structures and expanded footprint of the proposed new substation will not blend into the landscape.  Steel structures have been demonstrated to be more visible than wood structures within the landscape.  The 24 foot x 24 foot substation building is proposed to be constructed of metal; it will not blend into the landscape.  While this substation building is proposed to be set back from Harbor Road, the metal siding will be visible. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.30.
186. The substation expansion, as originally designed, would have adversely affected the Harbor Road gateway to Shelburne Farms and the village.  The taller poles and larger substation would not be adequately screened from view. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.15.
187. There will also be negative impact from the expansion of the concrete pad for the substation on the adjacent wetlands. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.14; Direct Testimony, S. Dates (12/17/03), p.6. 

188. The existing site borders the McCabe's Brook to the east and the Town's Ti-Haul pedestrian path to the west.  The existing substation is already located in both a Class II wetland and a designated floodplain.  Supplemental Testimony of Gilman and Briggs (5/20/04) and Memorandum to S. Rowe (5/12/04) at 12.  Expanding this site in that location compounds an already existing problem.  Direct Testimony, S. Dates (12/17/03), p.6.
189. In response to VELCO’s original proposal, the Town proposed that the substation (using a low-profile design and additional plantings of evergreen and deciduous trees as a screen) be relocated to an area behind the existing Town sewage treatment plant. This site avoids expansion into the wetlands, and avoids further possible degradation to McCabe’s Brook, which has been identified by the State of Vermont Agency of Natural Resources as an “impaired waterway.”  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), pp.42-44.
190. The location of the Shelburne Substation, especially its proximity to Harbor Road and the limited opportunities for screening due to the wetlands surrounding the site caused it to be identified by VELCO as one of the critical aesthetic areas along the NRP corridor.  Direct Testimony, T.J. Boyle (06/05/03), p. 13-14; VELCO Exhibit TJB-4A, photos 37-38.
191. In the Re-Route filing, VELCO altered the equipment to be installed in the Shelburne substation (replacing the 12 kV equipment with metal-clad switchgear) thereby reducing the size of the substation by 7,400 square feet, which avoids expanding the substation in a westerly direction and impacting the Ti Haul Path.  Prefiled Testimony, T. Dunn (02/06/04), p. 12.   This configuration is responsive to the Town’s concerns, Id., and is better than VELCO’s original proposal. Supplemental Testimony, G. Henderson-King (05/20/04), p.2.
192. Relocation of the Shelburne Substation places it outside of the floodway fringe.  Supplemental Direct Testimony, A. Gilman & E. Briggs (05/20/04), p. 6. 
193. The cost of the modifications to the substation design is estimated at $21,000.  Prefiled Testimony, T. Dunn (02/06/04), p. 12.
194. VELCO’s Harbor Road Crossing and Shelburne Substation mitigation plan is Exhibit TJBA 2-6.  

195. The revised substation design introduces two “A frame” steel structures approximately 60 feet in height.  The proposed additional landscaping at the substation (i.e., softwood and wetland plantings, with no reference to height, and proposed Cedar (Thuja occidentalis) at 3’ to 4’ in height (VELCO Exhibit TD-Supp (1)-6)) will not address the aesthetic impacts of the enlarged substation design.  Moreover, cedars are not consistent with the White Pines that dominate this area.   Supplemental Direct Testimony, G. Henderson-King (05/20/04), p. 8. 
196. Replacing existing evergreen and deciduous trees that are 20 to 40 feet tall, removed to facilitate construction, with much smaller vegetation will not provide adequate screening of the substation for at least ten years. Rebuttal Testimony, G. Henderson-King (07/02/04), p. 4.
197. Additional plantings of a much larger size should also be added on the east side of McCabe’s Brook (on town owned land) to help with visually screening the substation from Harbor Road.  VELCO should be required to use plant materials that are more in character with the vegetation in the surrounding area, and not cedar trees, as it proposed.  Id.   Mr. Raphael agrees that larger trees should be planted to mitigate the impacts of the substation.  Surrebuttal Testimony of David Raphael (9/3/04) at 9. 
198. Enclosing the substation in a contextually appropriate building, such as a barn, is an available alternative that has been used elsewhere (e.g., Mendon, NY; Washington, DC), and should be considered here.  Enclosed substations have been utilized by the New England Power Service Company, including Ward Hill substation (a 115 kV air-insulated substation and a 345 kV GIS), and the Hartford Avenue Substation (a 115 kV air-insulated substation with a low-profile design) installed to protect surrounding views and nearby federally protected wetlands.  See www.sargentlundy.com. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.23; Rebuttal Testimony, G. Henderson-King (07/02/04), p. 4.  
199. As an alternative, “pad-mounted” substations have been used when important to mitigate the aesthetic impacts of substation facilities.  Shelburne Ex. GHK – 20 and 21 describe and discuss current design techniques in this field.  It is not clear whether this technology, or similar design/mitigation techniques, may be used to lessen the aesthetic impacts of a 115kV substation.  Rebuttal Testimony, G. Henderson-King (07/02/04), p. 4. 
200. The poles leading to and from the substation are taller in the Re-Route than in the original NRP design, and are located in an identified scenic gateway into Shelburne village.  Direct Testimony, G. Henderson-King (05/20/04), p. 7.

201. The proposed five space parking area bordering Harbor Road will create further visual clutter in this important scenic gateway into the Village of Shelburne. The number of parking spaces at the Substation site should be reduced to 2 or 3 spaces, and they should be set back off of Harbor Road, with additional plantings added in this area.   Rebuttal Testimony, G. Henderson-King (07/02/04), p. 4.
202. It is unclear if the substation will have outdoor lighting. Having lights on continuously throughout the night will increase the visual impacts of the substation.  Supplemental Direct Testimony, G. Henderson-King (05/20/04), p. 7.
Findings Regarding Substation to South Burlington area
203. The existing GMP 34.5 kV line runs through The Nature Conservancy lands, much of which is LaPlatte River floodplain and associated wetlands.  It intrudes on the scenic character of these areas and views.  VELCO proposes to cross the McCabe’s Brook north of the substation and   Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.32.
204. VELCO Plan A Alternate redirects the line along the northerly edge of Blodgett’s Field to the railroad corridor to the east, and then north across the Otter Creek to the existing GMP corridor. Direct Testimony, T. Dunn (06/05/03), pp. 11-12.  

205. The VELCO Alternate is an improvement over the existing corridor in that it avoids The Nature Conservancy land, the Ti Haul Path, the public recreation areas of the Fish and Wildlife Boat Launch and the residential neighborhoods at Bay Road.  It would also improve the experience of a visitor/tourist taking this route to arrive at Shelburne Farms and the Village of Shelburne.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p 18.

206. Nonetheless, the Alternate has its drawbacks.  The poles paralleling Harbor Road along the edge of The Nature Conservancy land will be “skylined” above the Nature Conservancy woodland, despite their distance from Harbor Road, making the vista unacceptable. Id., at 14.
207. Additionally, the Town has been negotiating to purchase about 30 acres of the 40 acre Blodgett property to house up to six recreation fields, although the flexibility in placing fields on the property is severely limited due to the probability of Class 3 wetlands.  The Town is seeking to modify the routing of the transmission line into a small portion of the Nature Conservancy land near the east end of Blodgett Field.  The modification is depicted on SHELBURNE  Exhibit SBD-3.  Supplemental Direct Testimony, S. Dates (05/20/04), p. 4.

208. To avoid the impact of the interrupted view created by the above ground lines at the Blodgett field, the poles should be no taller than the tree line in winter condition.  Also, the poles should be placed south of the tree line at the edge of The Nature Conservancy property so that none of the construction process will impact the woodland.  Direct Testimony, C. Wang (12/17/03), p. 7.
209. In response to the skylighting concerns and the possible use of the Blodgett Field for recreation purposes, VELCO has committed that from mile 22.3 to mile 22.6 (on VELCO Exhibit G&B Supp(2)-5), it will use the “minimum pole height” and will place naturally arrayed plantings to break the cadence of the spans as viewed from the adjacent existing and planned recreation facilities. Rebuttal Testimony, T.J. Boyle (07/02/04), pp. 17-18.
210. After crossing Blodgett’s field, the line will join the railroad corridor on the west side at mile 22.7.   The single 115 kV circuit continues on the west side of the tracks to mile 23.8 where it rejoins the existing ROW at angle structure 128.  It then crosses the railroad to another angle structure and follows the existing corridor north across Bay Road to mile 23.9.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p. 15.
211. Creating a new transmission corridor across the LaPlatte River along the railroad corridor may destabilize the riverbank and allow erosion. Direct Testimony, C. Wang (12/17/03), p. 6.
212. The tree removal will eliminate crucial shade from the river, and the increased light will change the species composition and potentially impact the wildlife corridor, and impact the wildlife habitat. The Shelburne Trackers have identified the presence of bobcats in the adjacent Nature Conservancy.  The bobcats utilize the cliffs on the east side as part of their core habitat. Id., at 6-7.
213. West of the Bay Road/railroad intersection are two public recreation areas: Shelburne Bay Park and a State of Vermont Fish and Wildlife Boat Access area.  The State of Vermont identifies Shelburne Bay as an important gateway to Lake Champlain.  The Fish and Wildlife Boat Launch offers the only public boat access to the lake between Burlington and Charlotte. Boaters, anglers, bikers, runners, hikers and walkers, among others, use these areas extensively throughout the year.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 15-17.

214. The special formation of Shelburne Bay may be especially appreciated from several prospects on Allen Hill, which affords splendid views looking East and Southeast.  The outstanding views from Shelburne Bay Park and Shelburne Bay of the LaPlatte River and the Green Mountains are important characteristics of the area.  The Town has specific zoning language to protect the entire Lake Champlain shoreline and the Shelburne Bay is of extreme importance.  Id., at 16.

215. At Mile 23.8, Bay Road travels under the railroad tracks via a very narrow bridge.  This bridge is slated to be upgraded in the next 10 years, and the roadway will most likely be realigned.  Just north of the railroad overpass, the local electric distribution, cable television and GMP subtransmission lines intersect, making it visually cluttered and uninviting. Id.

216. Some of the densest residential neighborhoods in Shelburne are immediately adjacent to and north of the Bay Road/railroad intersection.  From Mile 24.2 to 25.4, the GMP (future NRP) corridor parallels the railroad ROW and passes, in some instances, within 50 feet of existing houses.  Id., at 16-17.

217. Most of the existing GMP right-of-way is poorly defined; it may well be less than 35 feet in width in many instances.  The corridor will need to cross private property.  Id., at 17.

218. From the Bay Road/railroad intersection north, there may be only 35 to 50 feet of space available for a right of way corridor.  D. Boers, Tr. (02/18/04 (AM)), p.14.  In such cases, VELCO’s design is a stacked vertical design on a pole at least 61 feet tall.  This design enables VELCO to obtain the minimum physical separation distance of 15 feet required by the National Electrical Safety Code.  Id., at 13-16.

219. Steep banks and ditches are characteristic throughout the railroad right-of-way. There is existing evergreen and deciduous vegetation in most areas along the railroad tracks, that helps to screen the existing poles and lines from existing residences and the lakeshore. Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 16-17.

220. Mature stands of trees that buffer these residences from the utility and train corridors will likely be removed on both sides of the poles to provide clearance for the new VELCO right-of-way.  See Shelburne Exhibits GHK/KL-11 through 13 which show the existing conditions at Wild Rose Court.  Id., at 18.

221. VELCO has not done a detailed survey of the entire line corridor to definitively determine that the desired right of way corridor is in fact available. Id., at 13.  Nor has VELCO done a final design of the NRP to determine precisely which pole heights will be used in which locations, or where the poles will be placed. T. Dunn, Tr. (6/10/04 (AM)), pp. 30-31.

222. VELCO’s original proposal called for poles of 70 feet from the intersection of the railroad and Blodgett Field north to South Burlington.  These tall pole structures and the accompanying 100 foot right of way will have an undue impact on vistas in many places in Shelburne.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), p 32.

223. The poles will be very visible from Lake Champlain and Shelburne Bay, the Boat Launch and Shelburne Bay Park; selective removal of trees to accommodate the ROW will exacerbate this situation.  Id., at 18. 

224. These 70 foot high wooden single pole structures to be installed by VELCO will be readily visible from the Lake because they will extend above the existing treeline. The neighborhoods along the railroad corridor north from Bay Road are currently screened by existing deciduous and evergreen vegetation. The 50 feet of required vegetative clearing on either side of the poles will render the 70 foot poles even more visible, as much of the existing vegetation which screens the present structures will be lost.  See Shelburne Exhibits GHK/KL-12 and 13. Id., at 23. 

225. Increasing poles heights along the GMP/NRP corridor to 61 and 70 feet, and clearing the right-of-way to a full 100 feet in these viewsheds will make the line highly visible.  The poles will be taller than surrounding vegetation and, therefore, visible above trees and against the sky.  Id., at 27-28.

226. Mr. Boyle admits in his testimony that “skylighting” of poles is a visual concern.  A long corridor that is clear-cut will be inappropriate in the landscapes identified above.  There is no other “structure or facility” within the Shelburne landscape of this height or scale.  The Town’s important viewsheds will be irreparably harmed if the project is constructed as proposed.  Id., at 28.

227. There is no similar facility of comparable height or scale in this area from Bay Road north, and above ground utility transmission lines are incompatible with residential use. Id., at 29.

228. The Town’s recreation facilities, including Shelburne Bay Park, Davis Park, Shelburne Bay, Shelburne Bay Boat Launch and the Ti Haul Path, have been identified as important resources for the Town and maintained in a manner consistent with the preservation of their natural environment.  No structures of similar height or scale to the proposed project exist in the area of these facilities.  Id.
229. VELCO’s Re Route testimony and exhibits concerning the portion of the NRP in the northern half of Shelburne reflects changed pole heights.  A range of heights from 52’ to 65’6” tall is contemplated from Mile 22.10 to Mile 25.44.  This is an increase in pole heights from VELCO’s original proposal for the section along Bostwick Field (between the substation and Mile 23.76), but it is a slight reduction in height (VELCO originally proposed poles of 61’ to 70’) between Mile 23.76 and Mile 25.44.  Supplemental Direct Testimony, G. Henderson-King (05/20/04), p. 2 (emphasis added).

230. The VELCO testimony and exhibits are not specific as to where the varying pole heights and spacing will occur, nor are there specific mitigation measures proposed as a part of the Re-Route for this portion of the NRP.  Id.,
231. An increase in pole heights from the Shelburne substation north to the South Burlington city line will not have a positive effect on the visual or aesthetic impacts of the NRP. Id., at 8-9.
232. Taller poles leading from the substation along the southern edge of the Blodgett field will result in the poles being visible above the tree line and cause the NRP to be very visible from Harbor Road.  In addition to the height of the poles, a cleared right-of-way through this densely developed area will cause the visual and aesthetic impacts of the project to be undue. SHELBURNE Exhibits GHK-18-19, show a plan view of what a portion of this cleared right-of-way will look like and what the impacts will be to residential properties in the area. Id., at 9.
233. No substantive mitigation measures are proposed for the NRP from Bay Road to the railroad corridor in VELCO’s Re-Route filing.  Additional planting is required in Blodgett Field, and the visual and aesthetic impacts north of Bay Road have not been addressed by VELCO.  Id., at 9.
234. In its Design Detail filing, VELCO for the first time illustrated the effects of the right of way clearing at the intersection of the railroad and Bay Road.  The “swath” of cleared vegetation south of the railroad overpass is clearly visible, and places most of the height of the NRP poles in stark relief against the sky.  VELCO Exhibit TJB DD 8-D2; D. Raphael, Tr. (11/09/04) (PM)), p. 77. 

235. VELCO presented three overhead installation options for the route section from south of Bay Road to South Burlington.  It provided an option with the transmission lines installed in the same area as the distribution lines without collocation - VELCO Exhibit Dunn/Harr DD 13 (10/15/04 version); it presented a collocation or underbuild option, with the distribution lines co-located on the NRP 115 kV poles ## 35 to 36A (estimated cost $73,900) - VELCO Exhibit Dunn/Harr DD 14 (10/15/04 version); and an option with the distribution underground from a pole just south and east of the railroad overpass to Mile 25 - VELCO Exhibit Dunn/Harr DD 15 (10/15/04 version).  GMP has estimated that the cost to underground the distribution is approximately $492,000.  Design Detail Testimony, T. Dunn & D. Harr (09/14/04), pp 7-8.

236. Based on the changes made to the exhibits from their initial generation and submission in September to their revised form in October, specifically the heights of the poles in the underbuild option would be higher, and his concerns about the view of these structures from the lake, Mr. Raphael determined that in his opinion, only the underground distribution scenario will satisfy the Quechee standard.  D. Raphael, Tr. (11/09/04 (PM)), pp. 32-40.
237. A determination about whether the Bay Road poles will significantly diminish the scenic qualities from Shelburne Bay will depend on the number of poles visible from the Bay and the duration of their visibility.  However, Mr. Raphael was concerned by the fact that in reviewing earlier testimony, what he believed to be a 61’ GMP pole was skylighted in a view from the Bay.  Id., at 82-84.
238. In Mr. Raphael’s opinion, the additional costs for the underground distribution option along Bay Road are reasonable given the “gains” achieved.  Id., at 39. 
239. To mitigate the area around Bay Road and the railroad, VELCO suggested planting crabapple trees as a partial screen (See VELCO Design Detail Exhibit 8-B1).  VELCO also produced photo-simulations showing the purported mitigative effects of undergrounding the distribution lines in the area immediately adjacent to the Bay Road/railroad overpass, and of collocating the distribution and transmission lines on a single set of poles (See VELCO Exhibit 8-C2 through8-C5). 

240. In Ms. Henderson-King’s opinion, the NRP elements proposed in the vicinity of Bay Road and north to the South Burlington city line do not satisfy the Quechee test, and will have an undue adverse impact on the aesthetics of the area.  Direct Testimony (Detail Design), G. Henderson-King (10/14/04), p. 4. 

241. Although Mr. Raphael doesn’t completely agree, D. Raphael, Tr. (11/09/04 (PM)), p. 77-78, Ms. Henderson-King believes that the crabapple trees will have little effect in mitigating the height of the proposed poles or the conductors. Direct Testimony (Detail Design), G. Henderson-King (10/14/04), at 4, 5.

242. As shown in TJB Exhibits 8-C3 and 8-D3, the structures are considerably higher than the existing GMP structures, and tower above the simulated plantings at 5 years of growth (approximately 12’ in height).  The trees provide very limited, if any, mitigation of the conductors and poles.  Id.
243. It is possible that the crab apples themselves, falling from the trees when ripe, could pose a traffic safety hazard on Bay Road.  D. Raphael, Tr. (11/09/04) (PM) at 79-80. 
244. Had VELCO been Mr. Raphael’s client, he would have advocated for using the higher, taller trees in this location. D. Raphael, Tr. (11/09/04 (PM)), p. 79.
245. The views of these poles and associated conductors will offend the sensibilities of the average person.  They extend above the existing vegetation, are located in close proximity to the roadway and existing residences (for example, between poles 37 and 37A, VELCO estimates the distance to the Noyes residence as “approximately 30-ft horizontal, 10-ft vertical from the bottom conductor under maximum sag conditions”), and are generally out of context with an existing, established residential neighborhood located along the shoreline of Lake Champlain.   Id., at 5. 
246. The proposed planting plan for Bay Road, 8-B, does not indicate the proposed right-of-way (ROW) limits.  As a result it is difficult to determine what clearing will be done, short and long term, and where (i.e., within and outside of the VELCO ROW).  TJB Exhibit 8-B indicates selective clearing and plantings south of Bay Road as mitigation measures.  However, VELCO’s Response to DPS12 Q/A40, states “[t]he ROW will need to be cleared to… a full 100’ for the New Haven to Queen City line, the entire length of the corridor to the greatest extent to allow the best reliability of the line and least cost ROW vegetation management ….”  Thus, it seems VELCO will do what it considers necessary to maintain the right of way, irrespective of the design detail plans.  Id., at 4-5.

247. Burying the distribution lines will help reduce the existing visual clutter in the area and reduces the height of some poles by approximately 4.5 feet, the transmission lines and poles still will not blend into the landscape, and VELCO has failed to take reasonable mitigation measures to make them “blend.”  Id.
248. VELCO’s proposal for overhead installation of the NRP in this area will have an undue adverse aesthetic impact.  VELCO’s proposal does not include all generally available, reasonable measures to mitigate the adverse impacts of the project.  In many respects, VELCO’s mitigation strategy is vague and fails to consider the specific resources of the Town of Shelburne.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.41. 

249. Though the line corridor passes through scenic and visually important landscapes, VELCO has limited its mitigation techniques to “vegetative management” and “pole placement”, which are grossly inadequate given the significant resource values affected by the route.  Id.
250. More specifically, none of the following mitigating measures have been proposed: Locating all or portions of the line underground where an overhead installation interferes with critical resources of scenic historic and natural significance. The most obvious and appropriate mitigation measure, which VELCO has not endorsed, is undergrounding the line where adverse visual impacts on significant viewsheds (as identified by the Town Plan) will occur.  Overhead alternatives will irreparably degrade significant scenic resources in these areas, and the Town has put forth its alternative design (“Plan B”) which will substantially mitigate the aesthetic impacts associated with “overheading” the project. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.42.
251. The Town of Shelburne’s Plan B proposes undergrounding the VELCO 115 kV line in specific corridor segments where overhead installation would cause permanent damage to significant and sensitive viewsheds and open spaces.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.42.
252. Selective undergrounding avoids potential negative impact on the Town’s economy and is consistent with the Shelburne Town Plan (i.e., its stated goals regarding conservation of its views and other resources) and the Regional Plan.   It is also responsive to concerns about the health and safety concerns of Shelburne residents.  Id., at 43.
253. The Town’s Option B would help protect important viewsheds and minimize the adverse economic impacts of the NRP on Shelburne Farms and the greater community.  Option B will eliminate most of the visual impact of the lines and structures on the predominately agricultural/pastoral landscape along Bostwick Road.  The unmatched vistas of the Adirondacks looking west and the views of the Green Mountains looking east will be uninterrupted by structures approaching 60-70 feet in height with transmission lines strung between them.  Prefiled Testimony, A. Webb (12/17/03), pp. 5-6.
254. Construction costs are a major element in the equation of whether an underground installation is advisable.  But so too are the impacts on the value of public and private investment, as well as the potential impacts on the revenue streams of the Town(s tourism and education business sectors that rely primarily on marketing the beauty, historic resources and rural character of Shelburne.  Option B will maximize community and economic benefits and will prove to be the least cost approach for the Town and the state in the long-term.  Prefiled Testimony, A. Webb (12/17/03), p.8.
255. Shelburne wants the line to go underground before the line reaches the railroad overpass, and remain underground until the South Burlington town line. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.43.  Undergrounding of the transmission lines is necessary to maintain the aesthetic qualities of this area, and to mitigate any possible health effects because of the close proximity of the lines to homes in this area.  Prefiled Testimony, S. Dates (5/20/04), p.5.  Undergrounding is the best and only mitigation measure reasonably available given the narrow right-of-way and the visual impacts of the poles and lines from Shelburne Bay and Bay Road. Re-Route Testimony of Gail Henderson-King (5/20/04), p. 9.
256. Where poles are used, and are located with woodlands in the background, the pole heights must be below the height of the existing vegetation to prevent the interruption of the view of woodlands and the skyline.  Poles must be wooden to blend in as much as possible, and evergreen and deciduous screening used in their vicinity.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.44.
257. Shelburne Farms supports the Town’s proposal that NRP be placed underground. (Prefiled Testimony, A. Webb (12/17/03), p.8)
258. Where the line will be carried conventionally on poles above ground in an open area, or where no hillsides exist for background, wooden poles of the lowest possible height should be used to keep pole height below the current tree line and the greatest amount of visual mitigation, in the form of evergreen and deciduous landscaping placed within close proximity to the proposed poles, should be utilized.   Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.42.
259. By undergrounding the proposed line through the Abele land, and where it is adjacent to railroad right-of-way and through residential areas, the project will be compatible with the surrounding area, and appropriate.  Similarly, installing the line overhead only where significant views of the landscape will be unobstructed, and using lower poles along Blodgett Field, will substantially mitigate any adverse view impacts. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 43-44.
260. Plan B does not violate any clearly written community standard.  Indeed, it is consistent with the goals of Shelburne’s Town Plan.  Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.45.  Plan B has been developed to permit an upgraded power line corridor to travel through Shelburne with minimal adverse effects to the Town. Prefiled Testimony, G. Henderson-King & K. Lalley (12/17/03), p.46.
GENERAL UNDERGROUNDING

261. Torben Aabo was retained by the Town to evaluate the possibility of undergrounding a section of the NRP 115 kV transmission through Shelburne and to recommend the design for such an underground line segment. He was also asked to develop estimated costs for the underground portions of the line.  Direct Testimony (Shelburne), T. Aabo (05/20/04), p. 2. 
262. Prior to making a recommendation, Mr. Aabo made a site visit to Shelburne to view sections of the NRP proposed for undergrounding by the Town, and he reviewed various pre-filed testimony in this Docket. Id.
263. Mr. Aabo originally recommends using a three-cable system of extruded dielectric cable (XLPE) in a horizontal duct bank configuration.  Direct Testimony T. Aabo (Shelburne) (5/20/04), pp. 2-3; Direct Testimony T. Aabo (Charlotte) (12/17/03), p. 4.  The XLPE cable has developed an excellent reliability history, and it is an environmentally friendly design.  It has become the preferred insulation type for many utilities.  Id., at 2.
264. Mr. Aabo’s original specification of a 1750 kcmil cable size was based on his estimate of the expected loading values for VELCO’s chosen overhead conductor (1272 ACRS) and “handbook” calculations  Direct Testimony, T. Aabo (Shelburne) (5/20/04), p. 3.
265. VELCO’s system planning design that the NRP as a whole should be designed to carry 300 MVA under normal conditions and 350 MVA post contingency.  Id.; Tr. (06/14/04 (AM)), p. 33.
266. In February, VELCO submitted an evaluation of underground elements of the NRP through Charlotte and Shelburne which included a cable design and a cost estimate.  This exhibit indicates that the design is a three-cable system in a four-duct duct bank configuration constructed using a continuous trench process, using 3000 kcmil XLPE cable.  VELCO Exhibit DJB-Supp(1)-47. 
267. Burns & McDonnell and its consultant Energy Cable Consultants, Inc. recommended a three-cable design; VELCO specified a four-cable design.  D. Boers, Tr. (06/15/04 (AM)), at 33.
268. SHELBURNE Exhibit TA-1 compares and summarizes the parameters that Dr. Lawson (identified in the Exhibit as “ECC”) and Mr. Aabo (identified as “PCC”) used in their respective ampacity calculations, and lists the calculated load carrying capabilities of the 1750 kcmil (PCC recommended) and the 3000 kcmil (ECC) cable sizes.  Direct Testimony, T. Aabo (5/20/04), p. 3.
269. Mr. Aabo’s ampacity calculation was based on industry accepted values that can be obtained during a routine cable system installation.  Mr. Aabo used an earth ambient temperature of 15 OC, based on weather data from the National Weather Service for Burlington, Vermont. VELCO used an earth ambient temperature of 25 °C, but there was no explanation given for its origin. Mr. Aabo confirmed his earth ambient temperature through reference to the EPRI Transmission Systems Handbook, Figure 5-16 (Pg 209), and consultation with Craig Heindel.  Id., at 4.
270. Assuming that VELCO’s 300 MVA normal/350 MVA emergency loading are the appropriate design parameters for sizing the underground conductors, Mr. Aabo determined that a 2250 kcmil conductor would be sufficient to meet VELCO’s needs.  Rebuttal Testimony, T. Aabo (07/02/04), p. 2;  SHELBURNE Exhibit TA 3.

271. Mr. Aabo prepared a cost for one mile of cable to be installed between two transition structures.  Based on the overhead cost estimate by VELCO of $277,377 per mile of overhead line, the cost of installing one mile of 3-cable circuit underground is estimated to be $1,784,540, or roughly 6.3 times the cost of installing an overhead line. Direct Testimony (Shelburne), T. Aabo (5/20/04), p.8;  SHELBURNE Exhibit TA-2.
272. Mr. Aabo’s cost estimate does not explicitly reflect contingencies for wetlands and the possibility of horizontal directional drilling (HDD), or mitigating archaeologically sensitive sites or rare and endangered plant species, but each line item has some implicit degree of contingency built in.  T. Aabo, Tr. (06/14/04 (AM)), pp. 24-25.  For instance, the line item for trenching includes a 20% adder for the possibility of subsurface conditions.  Id. Mr. Aabo made a conscious decision not to present the lowest possible cost underground scenario; he was not trying to cheapen up the estimate. Id., p. 30.

273. VELCO’s underground exhibit, VELCO Exhibit DJB-Supp(1)-47, identifies the potential costs of special subsurface borings and construction methods such as jack and bore and HDD ($300 per foot; with average lengths under watercourses of 200 to 300 feet = $7,500), it notes that none of the underground locations, including those in Shelburne, were identified for preliminary evaluation for purposes of these conditions.  VELCO Exhibit DJB-Supp(1)-47.
274. VELCO’s estimate of the cost per mile of the NRP is not premised on a precise design or detailed analysis of the final route of the NRP; it is an estimate which reflects VELCO’s judgment about various cost elements based in part on past experience and industry standard values. VELCO Exhibit TD-21; T. Dunn, Tr. (02/11/04 (AM)), pp. 59-60;  T. Weis, Tr. (02/27/04 (AM)), pp. 56-60.
275. VELCO’s estimate of the cost of a mile of underground cable ranges from $2.4 million (3 cable design) to $2.9 million (4 cable design) per mile.  VELCO Exhibit DJB-Supp(1)-47, Attachment B Shelburne Plan B and Plan B1.  The cost per mile of 2250 kcmil cable is likely to be greater than the cost of an equivalent length of 1750 kcmil cable, but less than the 3000 kcmil cable.  
276. The major difference in cost between Mr. Aabo’s estimate and VELCO’s estimate is the proposed cable conductor size (1750 kcmil v. 3000 kcmil) and the number of installed cables (3 v. 4).  The 1750 kcmil conductor recommend by Mr. Aabo is priced at $29 per ft., whereas the 3000 kcmil cable priced by VELCO is $45 per ft.  Thus, for a one mile section of three-cable installation, the additional cost for the VELCO proposal is $253,440.00. Direct Testimony, T. Aabo (Shelburne) (05/20/04),  p. 8-9.
277. In response to an Information Request from the Board, VELCO's witness, Mr. Montalvo, confirmed that one mile of buried cable was roughly equal to two to three cents per month per residential bill in Vermont over a 30 year period assuming that average residential consumer uses roughly 750 kwh per month.  M. Montalvo, Tr. (07/27/04 (PM)), pp. 56-57.
278. The DPS did not undertake any consideration of undergrounding portions of the NRP before the issue was raised at public hearings in this Docket by citizens whose communities were going to be impacted by the proposed NRP.  H. Mertens, Tr. (02/18/04 (PM)), pp. 89-90.  The NRP as proposed by VELCO did not include any underground elements, “so there was no reason for [DPS] to study it …until the public comments suggested there were alternatives.” Id., at 91-92.

279. The Department contracted with Power Delivery Consultants (“PDC”) to educate the DPS on the benefits and detractions of undergrounding.  Mr. Jay Williams and Mr. Dale Douglas were the contacts at PDC.  H. Mertens, Tr. (02/18/04 (PM)), pp 90-91.

280. Mr. George Smith, an electrical engineer retained by DPS to help evaluate the NRP, wasn’t directed by the Department to consider undergrounding elements of the NRP. Id., at 89. 
281. George Smith’s background in underground cabling is comprised of a 2-day short course offered by PDC in the mid-90’s, a visit to Con Ed’s training facility in New York where he received an overview of splicing pipe-type cable, experience working for VELCO on the PV-20 with respect to which the detail design was done by Black & Veatch, and periodic consultations with personnel at Power Delivery Consultants, and his general experience in the electric utility industry. Id., at 13.  

282. Steven Litkovitz is a DPS employee.  He has no formal training or experience with underground cabling.  Id.  
283. The individual and collective ability of Mr. Smith and Mr. Litkovitz to assess the costs of cabling is very limited. Id., at 14. 
284. DPS arranged for a presentation to be given in late November 2003 by Power Delivery Consultants.  The presentation was a one-day seminar, with the morning devoted to overhead installations and the afternoon devoted to underground options.  The presentation was attended by VELCO personnel, including Mr. Dunn, and DPS personnel and consultants. Mertens, Tr. (02/18/04 (PM)), at 95, 97-98.

285. At the time of the PDC presentation, the DPS had no opinion as to the advisability of burying elements of the NRP.  Id., at 99-100.  The DPS’s formal position on undergrounding was not finalized until December (2003), when prefiled testimony in Docket 6860 was being drafted and discussed. Id., at 100.

286. The DPS testified that it did not support burial of any portion of the NRP.  Pre-Filed Direct Testimony H. Mertens (12/17/03), p. 16.  DPS’s concerns about an underground installation in general, and with respect to the NRP, are chiefly reliability (outage duration) and cost.  S. Litkovitz & G. Smith, Tr. (06/14/04 (PM)), p.7; Direct Testimony, G. Smith (12/17/03), p. 21.  Reliability (outage duration) is the “most important” consideration. H. Mertens, Tr. (02/18/04 (PM)), p. 122.  

287. DPS witnesses also reference potential environmental impacts and system design complications, Direct Testimony, G. Smith (12/17/03), p. 21, as well as EMF output and aesthetics. Pre-Filed Direct Testimony H. Mertens (12/17/03), p. 16.

288. The DPS concerns about undergrounding are not site specific, as the DPS has not undertaken a site specific investigation regarding the undergrounding of any portion of the NRP, H. Mertens, Tr. (02/18/04 (PM)), pp. 125-26, and did not perform a detailed engineering study to assess the reliability and electrical performance of the NRP were portions of it installed underground.  G. Smith & S. Litkovitz,  Tr. (06/14/04 (PM)), pp. 12-13.

289. The DPS concurred that XLPE cable is reasonable in the context of the NRP design. H. Mertens, Tr. (02/18/04 (PM)), p. 127.  XLPE cable is, according to the DPS consultants, PDC, the most frequently used cable in new underground (non-urban) installations. H. Id., at 129; SCV Cross Ex. 84.   

290. XLPE has a better failure rate than pipe-type cables, and PDC does not assign a “reliability penalty” the XLPE cable. H. Mertens, Tr. (02/18/04 (PM)), p. 131; SCV Cross Ex. 84.   

291. VELCO’s witness, David Boers, testified that the repair time for a three-cable circuit would be approximately 5-6 days.  D. Boers, Tr. (06/15/04 (AM)), at 32.   
292. The DPS testified that the repair time could be up to two weeks.  Supplemental Direct Testimony, G. Smith & S. Litkovitz, (05/20/04), p. 9.

293. The outage duration figures testified to by Mr. Mertens are not referred to in the PDC presentation, H. Mertens, Tr. (02/18/04 (PM)), pp. 132-33; SCV Cross Ex. 84.  Mr. Mertens referred to a 1996 and 1997 study, his personal experience with pipe-type cable installations in the New York City area, and his recollection of a discussion with PDC. H. Mertens, Tr. (02/18/04 (PM)), pp. 133-34; H. Mertens, Tr. (02/19/04 (AM)), p. 42.

294. Mr. Aabo testified that one-time reclosing can and is being done by some utilities in the U.S.  Rebuttal Testimony, T. Aabo (Shelburne/Charlotte) (07/02/04), p. 1.  The DPS testified that a line fault in an underground or hybrid circuit could not be “corrected” by “automatic” or “one-time reclosing” as is customary with overhead circuits.  H. Mertens, Tr. (02/19/04 (AM)), p. 44-45; Direct Testimony (Re-Route), G. Smith & S. Litkovitz (05/20/04),  p. 9.  Messrs. Smith and Litkovitz ultimately amended their testimony about one time reclosing, indication that with the appropriate engineering, reclosing on a hybrid line is permitted, based on information provided to them by Jay Williams.  Prefiled Surrebuttal Testimony, G. Smith & S. Litkovitz (09/03/04), p.9. 
295. For NEPOOL purposes, Vermont is a “single zone” and any costs assigned to that zone would be shared “system wide.” H. Mertens, Tr. (02/18/04 (PM)), p. 103. 
296. The Department testified that the costs of undergrounding could range from 5 to 25 times the cost of overhead installation, Pre-Filed Direct Testimony H. Mertens (12/17/03), p. 17, although the 5X multiplier probably applies in New England. H. Mertens, Tr. (02/19/04 (AM)), p. 47.  Mr. Mertens’ numbers are not based on any specific study. Id., at 52-53.

297. The DPS hired Mr. Raphael as its aesthetics expert in Docket 6860, and it defers to his judgment on the issue of aesthetics. H. Mertens, Tr. (02/18/04 (PM)), p. 104.  Mr. Raphael believes that underground installation can, in specific instances, be an effective mitigation measure. D. Raphael, Tr. (02/13/04 (PM)), p. 121.  

298. In order to construct the 115 kV portions of the NRP, VELCO plans to obtain GMP’s existing right-of-way corridor for a cost of $2.5 million, and either purchase or condemn other property as needed along the route.  For purposes of estimating the cost of lands to be purchased/condemned in the northern portion of the NRP, VELCO inflated its actual experience in the Northern Loop project by a factor of 4.   T. Weis, Tr. (02/27/04 (AM)), pp. 56-57.
299. In Charlotte, the average selling price for a residential property with less than six acres was $586,291 (12 sales).  By comparison, the average selling price (through May 2004) of comparable property in towns through which the “Northern Loop” runs are as follows:  Berkshire - $70,714; Coventry-no comparable sales; Derby-$104,626; Highgate-$86,750; Irasburg-$65,937; Jay-$109,000; Newport-$89,175; Richford-$79,507; Sheldon-$121,428; and Troy-$76,333.    In summary, the cost of residential properties sold in Charlotte through May 31, 2004 appears to be approximately five to eight times higher than the same class of properties in the towns along the Northern Loop route.  Pre-Filed Rebuttal Testimony, D. Bloch, (07/02/04), p. 3
300. Mr. Raphael, of LandWorks, DPS’s aesthetics consultant attended the PDC presentation. At the time, Mr. Raphael had already prepared a draft report of his impressions of the NRP, and its potential aesthetic impacts.  D. Raphael, Tr. (02/18/04 (AM)), pp. 111-12.  

301. In his preliminary assessment document, Mr. Raphael identified specific locations along the NRP which he believed might be appropriate for undergrounding, noting that in some of these areas undergrounding might depend on other factors.  Two of the areas identified by Mr. Raphael as possible underground locations were in Shelburne -- from the Laplatte River vicinity to past Bostwick Road, and in the vicinity of The Nature Conservancy properties.  Id., at 113-117; Towns’ Cross-21.  

302. On cross examination, Mr. Raphael testified that at some point after submitting his preliminary assessment, he was instructed that where he had identified undergrounding as a strategy, he should consider other effective mitigation measures and that the Department had determined not to support the implementation of undergrounding.  D. Raphael, Tr. (02/18/04 (AM)), pp. 117-18.  

303. Mr. Raphael indicated that the PDC presentation in November 2003 helped raised concerns for him about undergrounding, even though the presentation was generic in nature, not specific to the NRP, and he has done no analysis of either the cost of undergrounding or its reliability.  Id. 

304. Mr. Raphael ultimately determined, although it was, in his words, a challenge; based on the conclusions of his client (DPS) and the charge given to him, other mitigation strategies could suffice for the NRP. Id., at 127-29. 
305. The Department’s consultant, Jay Williams of PDC, is working for Northeast Utilities helping them design underground elements of the Southwest Connecticut project.  His design uses 115 kV solid dielectric cross link polyethylene, or XLPE, cables in a 3-duct installation, within a concrete duct bank.  J. Williams, Tr. (09/21/04 (AM)), pp. 37, 40; Towns’ Cross Ex. 284. 

306. The DPS testimony on costs of an underground system, between 5 and 25 times more expensive than overhead, are not specific to an XLPE or pipe-type cable design, nor specific to any particular location in Vermont. H. Mertens, Tr. (02/18/04 (PM)), pp. 135-36. 

307. PDC’s material presented to the Department indicates that the milligauss reading for an overhead configuration (measured at the center) is higher than that of a pipe-type underground configuration, and that an XLPE installation has a higher milligauss reading at the point directly over the center of the line.  H. Mertens, Tr. (02/18/04 (PM)), pp. 137-38; SCV Cross Ex. 84.  

308. As one moves away from the centerline of the underground XLPE cable route, the exposure to EMF drops off more quickly than with an overhead installation, H. Mertens, Tr. (02/18/04 (PM)), p. 138; SCV Cross Ex. 84, and the EMF exposure from an underground installation is less at 5 feet from the centerline.  SCV Cross Ex. 84.  

309. In general, as discussed in a paper by J.A.Williams “Overhead Versus Underground Analysis” presented at the T&D World Expo 97, November 11-13, 1997, in Atlanta, GA. (Session 504), overhead lines produce higher levels of EMF at the center of the circuit, and the EMF’s will be reduced less slowly as one move away from the center line, when compared to underground lines.  If there are health concerns regarding the EMF issue, undergrounding the line should be considered.  Direct Testimony, T. Aabo (Charlotte) (12/17/03), pp. 5-6 (emphasis added).

310. The benefits of undergrounding include: 


Safety:  Installing the transmission line underground eliminates the danger of having towers collapsing, from overhead wires being downed onto people or structures, and possibly igniting fires.  If the underground line experiences a fault, the damage will be limited to the location below where the failure actually occurred with minimal danger to people or property. 


Property value:  Having overhead transmission lines crossing or in front of properties lowers the value of the land and puts significant constraints on how the property can be used.  Installing the transmission line underground will allow the property to be fully utilized at the optimum value to the owner.  The width of the permanent right-of-way for the underground cable can be as narrow as 20 feet compared to the 60 to 100 feet for the overhead line.


For overhead lines there are also maintenance and other costs required to trim trees, cut brush, and possibly use chemicals to control growth on the right-of-way.  Most, if not all, of the right-of-way maintenance issues will be eliminated if the circuit is installed underground.   


Direct Testimony T. Aabo (Charlotte) (12/17/03), pp.6-7.
311. In the event of a system fault on a three-cable circuit, repairs would require that the cable section be de-energized, the fault located using industry recognized techniques, and the fault would be repaired.  The cable system would then be brought back into service.  (Prefiled Testimony, T. Aabo (5/20/04), p.6)
312. In a three-cable system, if a cable segment (i.e., a portion of the underground cable between two cable terminations) fails, the cable segment can be disconnected from the line.  The remaining two segments can then be energized to serve the load radially, if needed.  Direct Testimony, T. Aabo (5/20/04), p. 5.
313. In a four-cable underground circuit, the faulted cable section would be de-energized, the fault located, and the faulted cable disconnected.  Then, the fourth (previously un-energized) cable would be connected to the line at the splice points, and the circuit would be re-energized.  However, during the actual repair of the faulted cable, the line would have to be de-energized again for the equipment and crews to work safely on the faulted section. Id., at 6.
314. A faulted four-cable underground circuit can be restored in a matter of hours, on par with the restoration time for an overhead circuit.  Id.  The reliability of a four-cable underground circuit would be adequate, although not the same as that of an overhead line. Id., at p. 10.
315. An underground circuit with fewer splices and transitions is less vulnerable to faults.  G. Smith & S. Litkovitz, Tr. (06/15/04 (AM)), p. 17. 

316. The underground portions of the PV-20/Sandbar line have been very reliable; they have not faulted in Mr. Smith’s memory. Id., at 31-32.
317. In its decision in the PV-20 case, this Board found, based on testimony from Jay Williams, that the underground cable installed in that case had an estimated failure rate of once every 350 years.  Parker, Tr. (Vol. II) (2/22/04) at 134-35; SCV Cross 86. 

318. Mr. Mertens’ prefiled testimony regarding the town and regional plans tempering their encouragement for underground utility installations with considerations of economic and technical feasibility is a product of Mr. Mertens’ interpretation of VELCO’s prefiled testimony, and not a review of the specific plan language.  Mr. Mertens made no specific review of the plans of the affected municipalities or regions; he relied exclusively on VELCO’s testimony in this regard.  Id., at 113-14.

319. Installing a spare phase may lower the system outage time in case of a cable system failure. However, the added installation cost should be carefully evaluated, and it should not necessarily be included if load flow studies show that the circuit could be out of service for the expected repair time without overloading the system, the installation of a fourth conductor would not be warranted.  Direct Testimony, T. Aabo (5/20/04), p. 5.
320. The right of way needed for a cable system is considerably less than the right of way VELCO intends to acquire for its overhead design.  VELCO has repeatedly expressed its intention to obtain and maintain a right of way corridor 100 feet wide throughout the length of the 115 kV portion of the NRP. D. Boers, Tr. (02/18/04 (AM)), pp. 13, 29, 53.   A 100 wide right of way is the most economical design, even though the full design width may not be needed to construct and maintain the lines.  Id., at 30-32.

321. An underground cable can be installed within a right of way 20 feet wide, although in rural areas where additional width is easily obtained, a permanent right of way of 50 feet is optimal.  Indeed, VELCO considers a 50-foot corridor for an underground circuit to be “very generous.”  D. Boers, Tr. (02/18/04 (AM)), p. 45.  
322. Access to an underground cable circuit greater than 2500 to 3000 feet is by installed manholes, and overland access to the manholes is required.  However, no or very little maintenance above the cable circuit would be required.  Direct Testimony, T. Aabo (Charlotte) (12/17/03), p. 6.  VELCO contends that access to the whole length of the right of way for an underground circuit is necessary to perform maintenance and repair. VELCO Exhibit DJB-Supp(1)-47, at 2.
323. VELCO has made no estimate of the costs associated with right of way management for an underground installation as opposed to overhead. R. Johnson, Tr. (03/01/04 (PM)), pp. 69-70.
324. An XLPE cable circuit operates in “single point grounded” or “cross-bonded” mode.  Single point grounded implies that only one point on a cable section between manholes will be grounded.  The un-grounded end will be protected by a surge protector to keep the sheath voltage low enough so that the cable jacket will not be damaged in the event of a fault current on the circuit.  Cross-bonding implies that at each manhole a link box will be installed.  The cable sheath will be connected in such an order as to eliminate the sheath currents and thereby lower the system losses.  This system requires three cable sections, such as would exist with two sets of terminations and two splices.   Having a fourth conductor in a system with less than three sections will not require any special operating procedures.  Direct Testimony, T. Aabo (5/20/04), p. 5.
325. If a fourth conductor were installed in a system where cross-bonding was also to be used, special operating procedures would have to be implemented.  These procedures would require changing the connections at all of the link boxes when the fourth conductor was brought into use.  The process of changing the connections would be time consuming, and would decrease the advantages that a installed fourth cable might otherwise provide in getting a faulted cable back into operation.  At the termination locations, the four cable design must ensure that the spare phase can be connected to any one of the overhead conductors in case of a cable failure.  Id., at 6.
326. Installation of a fourth cable at the time of initial construction is prudent and good utility practice, particularly if a load flow study reveals that the transmission grid would only be able to carry the expected/required load for less than one or two days with the underground circuit out of service.   Id.
327. The industry accepted “life” of an underground circuit is 40 years.  However, from the experiences to date with pipe-type cable circuits, the life expectancy could be 50-60 years or higher.  Based on worldwide experience using XLPE cable (for more than 30 years, to date), it should be possible for an XLPE circuit to experience the same life expectancy as pipe-type cable circuits. Id., at 7.
328. Maintaining an XLPE transmission cable circuit consists of a jacket test every five years, at which time the link boxes also will be checked since they need to be disconnected during the jacket testing.  Some termination designs include a few liters of silicone dielectric fluid.  The terminations should be visually checked once per year.  Id.
329. VELCO already operates a pipe-type cable system, the maintenance of an XLPE cable system should not require much additional training.  However, before a cable system is commissioned for service, the cable manufacturer and installer should be required to issue an operation and maintenance manual specific to the installed cable system and, during the course of a day or two, instruct the utility’s maintenance staff on the cable system’s operating and maintenance procedures.  Id. 
330. Mr. Aabo has reviewed data (“Part A, Sinclair Knight Merz Consultancy to Investigate Potential benefits from Putting Cables Underground, 1998,” an Australian report available at www.dcita.gov.au/cable/econ/econ_9a.htm) indicating that outage frequency for high voltage underground lines are as much as ten times less than for overhead lines.  The duration of an outage for an underground cable could range from hours to weeks, depending on the reason for the outage.  Id.,  at  7-8 (emphasis added).
331. Some utilities (including Florida Power & Light, Baltimore Gas & Electric, and Santee Cooper Power) allow one reclosure of hybrid 115 kV transmission lines.  Surrebuttal Testimony of T. Aabo (9/3/04), p. 1. 
332. Concerns about “electromagnetic transients” and voltage spikes associated with reclosing a hybrid circuit are no greater than for an overhead line configuration.   Mr. Smith’s testimony about electromagnetic transients and voltage spikes was in the context of a second reclosure of a faulted hybrid circuit.  Mr. Smith and Mr. Aabo agree that an electromagnetic transience analysis be performed, and Mr. Aabo believes that it should be done in any event.  Id., at 1-2. 
333. For a transmission line such as the NRP from New Haven to South Burlington, where far less than 50% of the transmission system would be placed underground, the line impedance change is small.  Prudent utility planning dictates that a system study be performed when any line is to be added to an existing grid.  In this case, changing the impedance of the system to reflect the hybrid nature of a portion of the line would be a routine matter for the engineer performing the system study.  Id., at 2 
334. The decision to reclose a faulted hybrid system has little to do with whether the system, as installed, has three conductors or four.  Under normal system operation, the fourth cable should be energized (to assure it is in an operational state when needed) but open at one end.  Because the impedance of the spare cable will not be part of the load carrying system, there will not be any system implications from the impedance of the spare phase during a line failure.   Id. 
335. Mr. Aabo agrees with Mr. Boers that underground cable failures are “extremely rare.”  A properly designed and installed cable system will operate reliably in the environment for which it is designed.  Id.   The DPS believes that the failure rate/outage frequency of the cable portions of an underground cable system is likely to significantly lower than that of an overhead system. S. Litkovitz & G. Smith, Tr. (06/14/04 (PM)), pp. 16-17.

336. Mr. Aabo does not agree with Mr. Mertens’ implication that failures “frequently occur” in underground cable systems.  However, when failures do occur, the location is often at the weakest point of the system, which most likely will be the splices and the terminations.  Surrebuttal Testimony of T. Aabo (9/3/04), p. 3. 
337. Concerns about underground utilities undermining or crossing over existing facilities, and the possibility of “arcing and things of that nature”, but a well-designed and properly installed transmission cable system will not be exposed to such interaction between utilities.  Id.
338. These estimates did not include savings that VELCO would likely experience, such as reduced easement and right-of-way acquisition costs as well as permitting, legal, and other components of the NRP budget, that would substantially offset these increased construction costs.  Shelburne believes that VELCO's base budget for the NRP understates the monies needed to secure the necessary easements and land purchases for the NRP.  Many of the existing easements are extremely old.  Some date back to at least 1913 (See SHELBURNE Exhibit SBD-3: (1913 Easement)) and the language is very vague as to the width of the easement and the allowed potential future use for additional transmission lines or significantly increased transmission lines. Prefiled Testimony, S. Dates (12/17/03), p.4. 

Findings Regarding Environmental and Health Impacts
339. Construction, installation and maintenance of a transmission line through that wetland area and in the vicinity of the brook will significantly disturb the ecosystem in that area. Creating an access road will require the importation and deposit of fill and result in the disturbance of the soil in this lowland.  Prefiled Testimony, C. Wang (12/17/03), pp. 3-4.
340. The McCabe Brook is a natural corridor for wildlife like the bobcat, deer, raccoon, porcupine, and fox.  There will be a significant amount of tree clearing required in the wooded areas surrounding the McCabe(s Brook through to the Davis Park residential area. This may change the wildlife diversity in this area, as wildlife leave the area due to the disappearance of their native habitat.  It will also fragment a natural contiguous area adjacent to the greater wetland and woods. Id., at p. 4.
341. The ROW treatment plan sponsored by VELCO (Direct Testimony of Ryan C. Johnson, Pg. 13, Lines 18-24) indicates VELCO intends to use mechanical means to manage the vegetation in the wetlands. This suggests that access roads need to be suitable for heavy machinery to be able to enter every four years to cut and chip the woody vegetation. This would produce repetitive disturbance in this wetland and wooded area. Id.
342. VELCO has confirmed that the EMF profile for buried transmission lines demonstrates an accelerated falloff of EMF levels versus the overhead transmission line profile as one moves away from the line.  Burying the NRP particularly in the Bay Road to South Burlington corridor responsibly addresses he economic impacts and the potential health effects of the NRP as originally proposed.  Direct Testimony, S. Dates (12/17/03), p.7.  
343. Mr. Valberg’s testimony for VELCO, and some of the studies referenced on the National Institute of Health (NIH) web site (http://www.hiehs.nih.gov/emfrapid/booklet/home, chapters #3 and #6), are of concern to the Town.  Although none of these studies have demonstrated a conclusive cause & effect relationship between high voltage power lines and cancer, several of these studies identify a small linkage between the EMF level and cancer.  Id., at 7.
Findings Regarding Herbicides and Pesticides

344. VELCO’s pre-filed testimony states that VELCO will not use herbicides or pesticides in wetlands or within fifty feet of a stream for right-of-way management.  Gilman & Briggs at 13.  In an early discovery response to the Town of Charlotte, VELCO represented that it would not use herbicides in wetland areas.  Town’s Cross Exhibit 277.    

345. VELCO’s stated intent not to use herbicides in wetlands was reinforced by the testimony of Ryan Johnson, who stated in response to a Board question regarding the use of herbicides in wetlands that do not have visible open water, “to the extent that the wetlands are shown on the [NWI] maps herbicides are not used in those areas.”  Johnson, Tr. (Vol. II) (3/1/04) at 110.         

346. The issuance of permits authorizing the use of pesticides within a utility corridor is primarily the responsibility of the Vermont Department [now Agency] of Agriculture.  VPAC makes recommendations regarding the issuance of herbicide permits to the Agency of Agriculture.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 22 and (Vol. I) (8/5/04) at 43-44.  

347. The ANR, through its conditional use determination (CUD) permit process, regulates activities in Class I and Class II wetlands.  ANR personnel, including Mr. Quackenbush, have expertise on wetlands issues in the State of Vermont.  However, when VPAC makes a recommendation to the Agency of Agriculture with regard to a permit for pesticide use within a utility corridor, that recommendation does not receive any further review by personnel at the ANR, including personnel in the Wetlands Division.  Id. (Vol. I) (8/5/04) at 43-44  

348. The Chair of VPAC is an employee of ANR.  He is not a wetlands expert, however, and does not routinely consult with wetlands personnel regarding pesticide use in wetlands prior to making recommendations regarding their use to the Agency of Agriculture.  (Vol. I) (8/5/04) at 43-45      

349. ANR does not anticipate undue adverse impacts to wetlands from the use of herbicides or pesticides in wetlands.  Instead, it simply defers to the Vermont Pesticide Advisory Council (VPAC) with respect to pesticide use, including pesticide use in wetlands.  Quackenbush, Tr. (Vol. I) (8/5/04) at 42-43.  

350. As a wetlands expert, Mr. Quackenbush’s personal/professional recommendation is that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  

351. In March of 2004 VELCO obtained a permit authorizing the use of pesticides within a thirty (30) foot buffer of any waters of the State, including any surface water, running water, stream, brook, or pond.  Even stormwater from a rain event that has not infiltrated into the soil is buffered.  Jeffrey Disorda, Tr. (Vol. I)  (8/6/04) at p.92.  

352. It is VELCO’s present intention to spray pesticides in wetlands that do not have standing water, even if those wetlands are shown on the VSWI map, because that is not precluded from doing so by their Agency of Agriculture permit.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p. 88.

353. VELCO is of the opinion that with regard to the four major wetland complexes along the route of the 115 kV line, including the Thorp Brook wetland, it is not necessary to use herbicides to maintain the right-of-way.  VELCO has indicated that these wetland areas, in Ferrisburgh, Charlotte and Shelburne, are particularly sensitive, and hand clearing of vegetation if done in a sensitive manner, not with stacking brush across small streams, would be appropriate.  Gilman & Briggs, Tr. (8/6/04) (a.m.) at p. 92-93. 

354. VELCO has indicated that if contacted by a landowner and requested that they not use herbicides, they will use alternative methods of vegetation control such as hand cutting and mowing.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p.99.

       Findings Regarding Right of Way Management
355. VELCO’s Four Year Right of Way Vegetation Management Plan (the “ROW Plan”) is dated April 15, 1999.  VELCO Exhibit RJ-5.  Mr. Johnson, VELCO’s Manager of Transmission Engineering, Construction and Real Estate, sponsored the Plan and testified about it.  Johnson, Tr. (Vol. II) (March 1, 2004).
356.   Mr. Johnson did not have any input into the development of the ROW Plan.  It was prepared the year before he assumed his current duties for VELCO.  Johnson, Tr. (Vol. II) (March 1, 2004) at 62-63.  

357. Mr. Johnson does not know what factors VELCO considered in determining that a four year cutting cycle was appropriate, nor whether VELCO gave any consideration to aesthetic impacts in developing a four year right of way management cycle.  Id. at 70.  Mr. Johnson did not know whether Mr. Boyle, VELCO’s aesthetics expert, was consulted in connection with the development of the ROW Plan.  Id. at 65.

358. Mr. Johnson is not aware of VELCO ever taking supplemental aesthetic mitigation measures where landscaping has failed.  Id. at 87.

359. The contractors that VELCO hires to implement the ROW Plan make determinations in the field regarding what tree species should be cut and which species should be saved.  Mr. Johnson does not know what training those contractors receive to differentiate between tree species, nor is he aware of whether VELCO provides any training on that subject to its consultants.  VELCO does observe its contractors at least once per week.  Id. at 72-73.

360. VELCO immediately cuts all undesirable tree species in the right of way.  Desirable tree species are permitted to grow to a maximum height of around 12 feet.  Id. at 75-76.  VELCO also monitors and cuts trees outside of the right of way if they become a potential threat to the line due to height, ledge conditions, etc.  VELCO’s authority to undertake such cutting outside the right of way is typically included in its standard easement language.  Mr. Johnson was uncertain whether VELCO has a procedure for contacting homeowners where it determines that it is necessary to cut outside the right of way.  Id. at 73-74.

361. Clearing activity does not occur in all seasons of the year, but Mr. Johnson was not entirely certain regarding when clearing is prohibited or does not occur.  He was also unclear about the typical duration of clearing activity or the hours in which mechanical clearing may occur.  Id. at 77.

362. Chainsaws, mowers, vehicles, including pickup trucks, ATVs and snowmobiles, and chippers are all used in connection with right of way maintenance activity.  Id. at 71, 78-79.  Residents living proximate to a right of way area can expect noise impacts from this equipment when clearing and other activity is occurring.  Id. 

363. Noise impacts can also be expected during the NRP construction period.  VELC has not quantified or modeled expected construction noise levels.  Id. at 100-103.

364. Brush from clearing activity can become an obstacle to access and a fire hazard.  RJ-5 at 5.  Mr. Johnson is unaware of anything that VELCO does to coordinate with local fire departments to minimize fire hazards where mechanical methods are being used for clearing activity.  Id. at 81.

365. Pages 8-9 of the ROW Plan addresses herbicide use.  VELCO is willing to accept the conditions pertaining to specific methods of herbicide use/application, and the prohibitions that follow, as conditions of any CPG that this Board may issue.  Id. at 82.  

366. VELCO is not considering using composite poles in wetland areas in connection with the NRP due to the cost of such poles.  Mr. Johnson is familiar with the use of fiberglass composite poles, but has not estimated the cost of such poles relative to this project.  Id. at 85-86.  

367. Mr. Johnson stated in response to early discovery requests from the Town of Charlotte that VELCO would consider using biological agents, as opposed to herbicides in wetland areas, if they are safe and effective.  On cross-examination, however, he did not know whether any further consideration had been given to the use of biological agents instead of herbicides in wetland areas.  Id. at 84-85.     

368. In connection with this project, Mr. Johnson did not perform any analysis of right of way management in areas where undergrounding is proposed.  He does not know how the costs of right of way management would be affected by undergrounding portions of the line, and has not quantified the cost of right of way management for the NRP on either an annual or four-year basis.  Id. at 69-70.

Findings Regarding Educational and Municipal Services and Public Investment
369. Mr. Johnson’s June 5, 2003 direct testimony regarding educational and municipal services and public investment, under 10 V.S.A. §6086(a)(7) and (9)(K), is not specific to the NRP and is based on “the experience of VELCO.”  Direct Testimony of Ryan C. Johnson (6/5/03) at 14-15; Johnson, Tr. (Vol. II) (3/1/04) at 97.  

370. In developing the above-referenced testimony, Mr. Johnson did not contact any municipal officials to get their views on what impacts the project might have on educational services, municipal services or public investment.  He did not review maps or other documents related to those subjects.  Id. at 97.  Specifically with regard to public investment, he did not personally look at any public resources to evaluate the impact thereon.  For example, in Vergennes, he did not look at the public investment in Falls Park and the Otter Creek Basin.  He also did not look at the impact of the project on lands that have been conserved through the expenditure of public monies in the Towns of Shelburne and Charlotte.

371. Other than Mr. Johnson’s testimony, there does not appear to be any other testimony from VELCO that directly addresses these issues.   

Findings Regarding Property Values
372. Mr. Bohne believes that the NRP as originally designed will have an undue adverse impact upon the Town’s ability to maintain its economic advantage in the marketplace.  Prefiled Testimony, S. Dates (12/17/03), p.7.
373. Economic success for Shelburne means being able to attract an increasing number of visitors and residents to Shelburne, as prosperity for the Town’s businesses and attractions translates into the Town being able to invest in its infrastructure and services.  Incremental degradation of the beauty, historic significance, attractiveness and viewscapes of Shelburne, and a concern by residents and others for their health and safety, could very well reverse a trend of steady growth in visitors, business activity and property values.  Prefiled Testimony, S. Dates (12/17/03), p.5.
374. The world-class views and natural surroundings of Shelburne Museum play a significant role in forming the visitor’s overall experience of the museum; a natural agrarian and woodland landscape is among the qualities paramount to visitors to Vermont. (See SHELBURNE Exhibit HA- 2l). Prefiled Testimony, H. Alswang (12/17/03), p.10.
375. The VELCO NRP, if installed in an above ground configuration (either as originally designed or as “re-routed”) through the Meach Cove Trust/McCabe’s Brook area, will be visible from the museum, and the Museum strongly believes that there would be an undue adverse effect to the views of the magnificent landscape that borders the western side of the museum. Prefiled Testimony, H. Alswang (12/17/03), p.11.  A stagnation or decline in total property value can, without adjustment, cause tax revenues (which support municipal government) to stagnate or decline.  One adjustment is to increase the tax rate itself to offset the declining tax revenues, but there is a limit to the tax rate that can be imposed.  (Prefiled Testimony, P. Bohne (12/17/03), p.7).
376. Tax rate increases that are too great or too frequent may cause residents and businesses to relocate to communities where they perceive there to be greater “value” for the taxes they are assessed.  An alternative is to reduce municipal expenditures and services.  But this action can have its own detrimental effect on residents and businesses as the quality of life they expect can no longer be met.  Prefiled Direct Testimony of P. Bohne (12/17/03), p. 7-8.
377. DPS witness Dr. Jonathon Lesser testified that he did not perform any analysis of the NRP’s impacts on property values, and acknowledged that it is conceivable that the NRP could lower somewhat the market values for some properties, “especially those that are not currently near any transmission facilities, but would be near such facilities if the NRP were constructed.”  Prefiled Direct Testimony J. Lesser (12/17/03), p. 47.
378. He also acknowledged that reduced property values could adversely affect property tax collections and lead to adverse economic impacts if tax rates are increased to offset the decline in property value.  Id.
379. Property value is a function of a host of considerations, including aesthetics, and Dr. Lesser confirmed that based on the aesthetics testimony in this proceeding, the NRP is expected to have some aesthetic impact, and it is certainly possible that the NRP will impact property values. J. Lesser, Tr. (03/01/04 (AM)), p. 64.
380. If a community suffers a reduction in its grand list value, its two choices are to increase its tax rate so as to generate the same amount of revenue to maintain services at a constant level, or suffer a drop in its tax revenues and reduce its budget.  Id., at 68. 

381. After doing a literature search on the subject, Dr. Lesser determined that there were a number of publications related to the introduction of a new transmission line into areas where there were no lines, and these studies showed varying degrees of negative property tax impacts ranging from 5 to 15 percent, although it wasn't always clear whether aesthetic impacts, or fear of EMFs, was the primary cause of the negative property value impacts.  He did opine that the incremental impact associated with “upgrading” an existing line would likely have a much smaller impact than introducing a new line. J. Lesser, Tr. (03/01/04 (PM)), p. 7.  Here, the proposed “upgrade” involves a total removal of the existing 35.5 kV lines and poles and replacement with new 115 kV lines and poles.  
382. Dr. Lesser testified that the DPS had not done a cost benefit analysis of the NRP, nor an assessment of the impact on tax revenues and the potential related impacts on municipal services, within the scope of Section 248(b)(5) of Title 30, of reduced property values occasioned by the construction of the NRP.  Id., at 13. 
383. The presence of the above ground poles with wires and the clearcut would adversely affect the views from the Ticonderoga, a National Historic Landmark, and the museum’s natural surroundings would be compromised, reducing the quality of the museum visitor’s experience and negatively impacting the museum’s viability as a site for special events.  Prefiled Testimony, H. Alswang (12/17/03), p.11.
384. The Museum believes that VELCO should place its lines underground north of Bostwick Road across the entire Abele property to Harbor Road so as to protect the very significant pastoral viewshed as well as the historical integrity of the Town of Shelburne. Prefiled Testimony, H. Alswang (12/17/03), p.13; Re-Route Testimony of Hope Alswang, (5/20/04), p. 3.
385. The Shelburne alternative will alleviate many of the negative impacts of the NRP.  By placing the transmission lines underground, the viewscapes, attractiveness and beauty of Shelburne are protected from degradation.  Also, the Shelburne alternative calls for relocating the lines south of the Shelburne Substation out of the environment of McCabe’s Brook, and out of the Davis Park neighborhood.  Placing the line underground from Bay Road to South Burlington will eliminate the aesthetic and viewscape impacts associated with an above ground installation and protect from erosion the economic value of the residences and commercial properties in the area, and quite possibly mitigate public concern for the health and safety impacts of a transmission line of the size contemplated in the NRP. Prefiled Testimony, S. Dates (12/17/03), p.6.
386. Using a Geographic Information System, line data provided by VELCO, and orthophoto data (digital aerial photography) from the Vermont Center for Geographic Information, unless relocated from their current location, approximately 7 residential structures would lie within 50 feet of the center line of the NRP’s poles along the expanded corridor, as would two Town structures and a small number of residential outbuildings such as sheds or garages.  If the “zone of influence” is expanded to 75 feet on either side of the centerline of the poles, approximately 17 additional primary residential structures and one primary commercial/industrial structure will be added to those “influenced” by the NRP.  Prefiled Testimony, D. Pierce (12/17/03), pp.3-4.
387. If the “zone of impact” were expanded to 100 feet either side of the conductors, Mr. Pierce estimates that 29 primary residential structures would be within the scope of the project along with two primary commercial/industrial structures and 3 structures owned by the Town of Shelburne.  Id., at 4.
388. The total assessed value (land and buildings) of the two commercial/industrial properties identified is almost 5 million dollars ($4,995,800), according to July 2003 data from the Shelburne Assessor(s office. The total assessed value of the properties supporting residential uses, including a mobile home park in which six of  64 mobile homes are within 100 feet of the alignment, is $6.4 million.  The value of Town-owned land affected by the project is $1.2 million.  Id.
389. The best economic development strategy for developing healthy, vital communities in Vermont is to protect and actively market the resources that differentiate them from other regions of this country and the world: our natural and historic resources, our beautiful working landscape with its farms and forestry operations, and sprawl-free villages and small cities.  Prefiled Testimony, A. Webb (12/17/03), p.1.
390. Conductors with relatively low reflective capacity might be able to help reduce the visual impacts.  VELCO has indicated that it is willing to use non-specular conductors to reduce the reflectivity of the lines.  Re-Route Prefiled Testimony of G. Henderson-King (5/20/04), p. 7; Boyle-Reb (7/2/04) at 20.
391. The opinions of bond counsel to the Town on whether municipal bond/debt financing to pay a local share of the costs of undergrounding the NRP was possible, and whether other public financing options might exist, was submitted as Shelburne Ex. SBD-5.  Rebuttal Testimony of S. Dates (7/02/04), p. 1.
392. Undergrounding of transmission facilities as a mitigation measure should be carefully considered; it need not be a “last alternative.”  Rebuttal Testimony, G. Henderson-King (07/02/04), p. 5.
393. Undergrounding of distribution may be appropriate as a mitigation measure both to offset the cumulative adverse aesthetic impacts associated with the NRP and in the absence of other mitigation measures that will prevent an undue adverse impact.   It can enable reduced transmission pole heights, and eliminate line “congestion,” which often has an adverse impact on the landscape.  Areas in Shelburne where this occurs include Bay Road, Harbor Road and Bostwick Road.  Id.
Discussion of Applicable Legal Standards
This case involves a petition by VELCO and GMP to construct an electric transmission facility.  Under Vermont law, no company may begin site preparation for, or construction of, an electric transmission facility, nor exercise the right of eminent domain in connection with site preparation for, or construction of, such a facility, unless this Board first finds that the same will promote the general good of the state and issues a certificate to that effect.  30 V.S.A. ( 248(a)(2)(A), (B); PSB Docket 6792 (Northern Loop Project), 7/17/03, at 35.  Section 248 provides that before this Board may issue a Certificate of Public Good, (it shall find that the purchase, investment or construction( proposed/presented in the petition meets each of the criteria enumerated in subsections (b)(1)-(10).  

The NRP is the first major transmission project in Vermont in nearly twenty years.  As detailed in the Petition, the PV-20 was constructed in 1957, and over the succeeding 28 years, three other transmission projects were added to the system in Vermont.  Direct Testimony of Thomas Dunn May 5, 2003 at 4-5.  None of those projects matches the scope or complexity of the NRP.

To grant a Certificate of Public Good, this Board must interpret and apply the statutory language of ( 248.  As the Vermont Supreme Court has recently observed      

[w]hen interpreting a statute, our principal objective is to implement legislative intent. Where legislative intent can be ascertained on its face, the statute must be enforced according to its terms without resort to statutory construction. Where there is ambiguity or uncertainty about legislative intent, we must consider the entire statute, including its subject matter, effects and consequences, as well as the reason for and spirit of the law. The legislative history and circumstances surrounding a statute's enactment, and the legislative policy it was designed to implement, can also be helpful in discerning legislative intent. 

In re Hinsdale Farms, Vermont Supreme Court Docket No. 02-566 (August, 13, 2004) at (5 (internal cites and quotes omitted).  The legislative intent underlying the language of ( 248 (b)(1)-(10) may generally be ascertained on the face of the statute.  As discussed below, however, certain terms contained therein/in ( 248  are ambiguous, and may require this Board to resort to rules of construction to ascertain their meaning.    
30 V.S.A. ( 248 (b)(1)

Subsection (b)(1) of ( 248  provides, in pertinent part, as follows:

(1) with respect to an in-state facility, [the purchase, investment or construction thereof] will not unduly interfere with the orderly development of the region with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of the municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.

By its plain language, subsection (b)(1) requires this Board to make a positive finding that a transmission project will not unduly interfere with orderly development in the region in which the project is proposed to be built.  In determining whether a project unduly interferes with orderly development, subsection (b)(1) specifically directs this Board to give (due consideration( to the (recommendations( and (land conservation measures( noted above.  

The concepts of (undue interference( and (due consideration( are undefined in Title 30, V.S.A.; there meaning is, arguably, ambiguous.  Black(s Law Dictionary (6th ed. 1990) defines undue, in part, as (more than necessary; not proper; illegal.(  Similarly, Black(s Law Dictionary (6th ed. 1990) defines due consideration to mean giving (such weight or significance to a particular factor as under the circumstances it seems to merit, and this involves discretion.(  See also Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992) (discussing and applying Black(s definition); Thoma v. Planning and Zoning Commission of Town of Canterbury, 626 A.2d 809, 813 (1993) (same).    

The Vermont Supreme Court has observed that ((due consideration( for municipal legislative bodies . . . at least impliedly postulates that municipal enactments, in . . .  [this] specific area, are advisory rather than controlling.  City of South Burlington v. Vermont Electric Power Company, Inc., 133 Vt. 438, 447 (1975).  Recently, in evaluating compliance with subsection (b)(1), this Board has focused on the project(s consistency with the provisions of applicable local and regional plans and, to a lesser degree, on support for (or lack of opposition to) the project by legislative body of the affected municipality.  See e.g., PSB Docket No. 6976 (Petition of Entergy), 9/21/04, at 10-11; PSB Docket No. 6792 (Northern Loop Project), 7/17/03, at 10-11; PSB Docket No. 6603 (Joint Petition of Swanton Village, Inc. Elect. Dept.), 4/3/02, at 7-8.  

Thus, this Board, under appropriate circumstances, and in the exercise of its discretion, has the authority to deny a Certificate of Public Good where it determines that a project(s failure to comply with applicable/relevant/pertinent provisions of a local or regional plan would result undue interference with orderly development in the region in which a transmission project is located.

30 V.S.A. ( 248 (b)(5)

Subsection (b)(5) of Title 30, V.S.A. provides:

(5) with respect to an in-state facility, [the purchase, investment or construction thereof] will not have an undue adverse effect on esthetics, historic sites, air and water purity, the natural environmental and the public health and safety, with due consideration having been given to the criteria specified in 10 V.S.A. ( 1424a(d) and ( 6086(a)(1) through (8) and (9)(K)

By its plain language, subsection (b)(5) requires this Board to make positive findings that a proposed transmission project will not have an undue adverse effect on the topics, listed above, prior to issuing a Certificate of Public Good.    

In determining whether a project will have an undue adverse effect on the listed items, subsection (b)(5) specifically directs this Board to give (due consideration( to statutory criteria relating to (outstanding resource waters( and cited provisions of Act 250, respectively.  It is clear under the language of subsection (b)(5), that this Board must give the criteria specified in 10 V.S.A. ( 1424a(d) and ( 6086(a)(1) through (8) and (9)(K) more than passing notice.  See Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992).  As discussed above, however, the weight and significance to be accorded to evidence related to those criteria, under the circumstances of this case, is a matter of discretion for this Board. 

There are no outstanding resource waters at issue in this case.  Therefore, 10 V.S.A. ( 1424a(d) is inapplicable in this proceeding. 

As noted above, Subsection (b)(5) of ( 248  requires this Board to give due consideration to Criteria (a)(1)-(8) and (9)(K) of Act 250 (10 V.S.A., Chapter 151).  The full text of Criteria (a)(1)-(8) and (9)(K) is set forth in Appendix A attached hereto.  Of particular significance in this proceeding is Criterion 8 of Act 250, which requires the Board to find that a project ([w]ill not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.(  10 V.S.A. ( 6086(a)(8).

As the Environmental Board has noted, application of Criterion 8 does not guarantee that views of a landscape will not change, or that the view one sees from one(s property will remain the same forever; but it does give reasonable consideration to a project(s visual impacts on neighbors, the community, and on Vermont(s special scenic resources.  See Re: John J. Flynn Estate and Keystone Development Corp. #4C0790-2-EB, Findings of Fact, Conclusions of Law and Order at 25 (5/4/04); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 36 (3/8/02); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order at 29 (2/22/01); Main Street Landing Company and City of Burlington,  #4C1068-EB, Findings of Fact, Conclusions of Law and Order at 17- 18 (11/20/01).  In that regard, Criterion 8 requires evidence of impact not only from public viewing areas, but also of collective impacts from the private property of area residents under "general welfare" police powers.  Lawrence E. Thomas, #2W0644-EB (2/18/86).  Further, the Environmental Board has noted that Criterion 8 was not intended to protect the natural beauty of only pristine areas of the state.  George Tardy, #5W0534 (3/21/80).

This Board has relied on the Environmental Board(s methodology, as articulated in the so-called Quechee Lakes decision, for evaluating whether a proposed project will have an (undue( adverse effect on the aesthetics or scenic and natural beauty of an area.  See Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB (January 13, 1986) (described and followed by the Vermont Supreme Court in In re Halnon, 174 Vt. 514 (2002); In re McShinsky, 153 Vt. 586 (1990)).

In the Halnon case, the Vermont Supreme Court stated that ([f]or purposes of clarification( it would restate the proper Quechee test for determining whether a project will have an undue adverse effect on the aesthetics or scenic and natural beauty of an area.  Accordingly, the Supreme Court articulated the Quechee standard as follows:
The two-part Quechee test was first outlined by the Environmental Board in a previous case and has since been followed by this Court.  Under this test a determination must first be made as to whether a project will have an adverse impact on aesthetics and the scenic and natural beauty of an area because it would not be in harmony with its surroundings.  If the answer is in the affirmative the inquiry then advances to the second prong to determine if the adverse impact would be "undue."  Under the second prong an adverse impact is (undue( if any one of three questions is answered in the affirmative: 1) Does the project violate a clear, written community standard intended to preserve the aesthetics or scenic, natural beauty of the area? 2) Does the project offend the sensibilities of the average person? 3) Have the applicants failed to take generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings?  An affirmative answer to any one of the three inquiries under the second prong of the Quechee test means the project would have an undue adverse impact. 

In re Halnon, 174 Vt. 514, 515 (2002) (internal cites and quotes omitted). 

In its decision in In Re: Petition of Tom Halnon, CPG NM-25 (3/15/01), which the Supreme Court(s decision, supra, affirmed, this Board observed that the Environmental Board(s intent in adopting the first (i.e., (clear, written community standard() test under the second prong of the Quechee analysis was:

[to] encourage towns to identify scenic resources that the community considered to be of special importance:  a wooded shoreline, a high ridge, or a scenic back road, for example.  These designations would assist the . . . Board in determining the scenic value of specific resources to a town, and would guide applicants as they design their projects.

Id. at 23.  Given the above, this Board noted that review under the first element of the Quechee analysis (should focus upon town standards to protect scenic resources of special importance rather than generalized language in a town plan or zoning ordinance.(  Id. at 24, FN5.  Therefore, ([i]n cases where towns have adopted clear and specific standards . . . [this Board] will consider them.(  Id.       

With regard to the second (i.e., (offend the sensibilities of the average person() test under the second prong of the Quechee analysis, the Vermont Supreme Court has observed that (the Board, and not the average person in the community, is required to determine whether a development will have an undue adverse impact on the aesthetics of an area.(  In re McShinsky, 153 Vt. 586, 592 (1990).  In making that determination, the Court observed, (the Board need not poll the populace or require vociferous local opposition in order to conclude that an average person would consider the project to be offensive.(  Id.  Instead, as the Environmental Court has frequently observed, a project is shocking and offensive if it offends or shocks the sensibilities of the average person -- if it is so out of character with its surroundings that it significantly diminishes the aesthetic qualities of the area and therefore causes an adverse effect which is undue.  See e.g., Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order, at 20 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order, at 38 (3/8/02); In re McDonalds(s Corp. and Murphy Realty Co., Inc., #100012-2B-EB, Findings of Fact, Conclusions of Law and Order, at 22 (3/22/01); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order, at 35 (2/22/01); Robert B. & Deborah J. McShinsky, #3W0530-EB, Findings of Fact, Conclusions of Law and Order, at 9 (4/21/88), aff'd, In re McShinsky, 153 Vt. 586 (1990).

Applying the above-referenced shocking and offensive standard, this Board, in In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01), concluded that a wind turbine proposed for construction in a predominantly scenic, rural area would offend the sensibilities of the average person where it would be in the direct view from a neighboring residence, and would significantly diminish the neighbors( enjoyment of the scenic view from their home.  On appeal, the Vermont Supreme Court concluded that, given the character of the area and impact on the neighbors, this Board did not did abuse its discretion in concluding that the proposed turbine would be shocking and offensive to the average person.  In re Halnon, 174 Vt. 514, 518 (2002).


With regard to the third ((generally available mitigating steps() test under the second prong of the Quechee analysis, the Environmental Board's practice has been to require applicants to take generally available mitigating steps to reduce the negative aesthetic impact of a particular project.  See In re Stokes Communications Corp., 164 Vt. 30, 39 (1995), citing In re McShinsky, 153 Vt. 586, 591-92 (1990).  In other words, the Board asks whether an applicant has taken generally available mitigating steps to reduce aesthetic impacts on, and improve harmony of project with, the character of the area where it is proposed.  See Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order at 22 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43 (3/8/02).  More significantly, failure to take advantage of available alternatives may render an aesthetic impact unduly adverse. Stokes Communications, 164 Vt. at 39; In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01).  


Although the Environmental Board has not defined the term "generally available mitigating step," it has applied the term broadly. Id. (citing In re Denio, 158 Vt. 230, 240-41 (1992) (imposition of mitigating conditions, including requirement to retain open spaces and limit agricultural and forestry use, was reasonable under circumstances); In re Quechee Lakes, 154 Vt. 543, 546 (1990) (removal of installed skylights, construction of visual barriers and installation of nonglare glass were reasonable mitigating steps)).  Further, the Vermont Supreme Court has acknowledged that an alternative need not be formally recognized or widely available to be generally available. In re Stokes Communications Corp., 164 Vt. 30, 38 (1995).  Instead, "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." Id., at 39.  Where mitigating steps may be unaffordable or ineffective, it is within the Board's discretion to grant or deny a permit. Id. (citing 10 V.S.A. ( 6086(c)).

In evaluating the sufficiency of mitigation, the Environmental Board looks at a project on its own merits, not in comparison to previous proposals, or to what could be built, or to other factors unrelated to project.  Indeed, the Environmental Board has observed that it cannot approve a project because it looks good by comparison to something worse, as this would reduce the Board's role to one of finding the lowest common denominator and then deciding whether a project rises above that level.  See The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43-44 (3/8/02); In re Southview Associates, 153 Vt. 171, 179 (1989).  What may be required to mitigate a project is highly case and context-specific.  See In re McDonalds(s Corp and Murphy Realty Co., Inc., #100012-2B-EB, FCO at 21 (3/22/01).  However, there are circumstances where a project has such a significant impact that no degree of mitigation will neutralize the impact.  Paul & Dale Percy, #5L0799-EB (3/20/86). 

In addition to the above, this Board has observed that its assessment of whether a particular project will have an (undue( adverse effect, based on the three tests set forth under the second prong of the Quechee analysis, (will be significantly informed by the overall societal benefits of the project.(  See Docket No. 6793 (Petition of Town of Stowe Elect. Dept., Inc.), 5/5/03 at 12.
  This (overall societal benefits( standard is not directly incorporated into the Board(s Quechee analysis.  Instead, it is separately considered, for the reasons discussed below.  

By law, in evaluating a project(s compliance with ( 248 (b)(5), this Board is required to give (due consideration( to Criterion 8 of Act 250.  Review of a project under Criterion 8 should proceed in accordance with the Quechee analysis, as articulated by the Environmental Board and adopted by the Vermont Supreme Court.  The Quechee analysis, by its terms, does not include cost-benefit balancing to assess whether a project will have an (undue( adverse effect.  Indeed, the Environmental Board has expressly rejected the argument that such an analysis is an appropriate consideration under Criterion 8.  See Mount Mansfield Co., Inc., #5L1125-4-EB, Findings of Fact, Conclusions of Law and Order (8/14/95) (holding that analysis of economic benefit not appropriate under Criterion 8).  Accordingly, for the purpose of evaluating a project(s impact under Criterion 8, this Board will not alter, or add to, the well-established components of the Quechee analysis.  Instead, the results of the Quechee analysis are simply another factor to inform a decision regarding whether the project will have an undue adverse esthetic impact under ( 248 (b)(5).  

This is not to suggest that cost-benefit balancing has no place under ( 248 (b)(5).  As noted above, this Board is only required to give (due consideration( to the results of the Quechee analysis under Criterion 8, and must independently assess, under ( 248 (b)(5), whether a project ultimately will have an (undue adverse effect on esthetics.(  Nothing in Vermont law prohibits this Board from informing its decision about whether a project(s effect is (undue( -- as that term is used in ( 248 (b)(5) -- by way of the balancing test that it has articulated.  Care must be used in employing such a balancing test, however.  The Legislative mandate to this Board is to ensure that the proposed project (will not have an undue adverse effect on esthetics.(  30 V.S.A. ( 248 (b)(5).  This standard would be rendered meaningless if this Board, in defining (undue,( always concluded, as a matter of course, that the more readily quantifiable (societal benefits( of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Wesco, Inc. v. Sorrell, Vermont Supreme Court Docket Nos. 2003-334 & 337 (Oct. 8, 2004) at (14 ((we favor interpretations of statutes that further fair, rational consequences and presume that the Legislature does not intend an interpretation that would lead to absurd or irrational consequences”).    

Discussion Regarding Burden of Proof

VELCO has suggested at various times in this proceeding that the burden of proof under the aesthetics component of ( 248 (b)(5) is on the intervenors.  That is not the case.  Under 10 V.S.A. ( 6088, the burden of proof under Criterion 5 though 8 of Act 250 is on any party opposing the applicant to show an unreasonable or adverse effect.  10 V.S.A. ( 6088.  Nothing in Title 30, however, directly or indirectly incorporates ( 6088 in ( 248 , or suggests that any party other than the petitioner has the ultimate burden of proof under ( 248 .  Therefore, the burden of proof under all of the ( 248 criteria is on the Petitioners, VELCO and GMP.  In Re: Petition of Tom Halnon, CPG NM-25, at 17, 25 (3/15/01) ((We stress that the Applicant has the burden of proof in this case”).  

Conclusions of Law

30 V.S.A. ( 248 (b) (1)

Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO(s NRP, an originally designed and subsequently amended by the Re-Route (collectively referred to hereafter as the “Re-Route”), as it pertains to the Town of Shelburne, will unduly interfere with the orderly development of the region, with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.


As noted above, this Board must evaluate the compliance of the NRP under §248(b)(1) regionally.  In other words, to make a positive finding under Criterion (b)(1) it must assess the aggregate views and recommendations of affected communities and regional planning commissions to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.


The Town of Shelburne is a unique place.  It is the quintessential small “Vermont” town.  Shelburne has an historic town green and parade ground bordered by homes, houses of worship, and Town owned buildings including the old Town Hall and a municipal office complex housed in an adaptively rededicated school building.  The Town’s land use is a mix of active agriculture, commercial, residential and public spaces, and there are truly “picture postcard” vistas from various points in Town that are indeed stunning.


On and near Bostwick Road, south of Wake Robin Drive, there are panoramas of the Adirondack Mountains to the west, as one looks over Lake Champlain and the gently rolling agrarian fields that slope to the Lake.  Views of the Green Mountains, and the rolling hillsides leading to them, are available throughout the Town.  Shelburne is also blessed with natural resource areas such as the LaPlatte River basin and Shelburne Bay. 


The Nature Conservancy owns a large tract of land around the LaPlatte River basin and marshland, and it makes its property available to the public through walking/ nature trails.  Shelburne Bay is a significant access point for boaters and anglers, as well as hikers and other recreation enthusiasts, which the State of Vermont has identified as an important gateway to Lake Champlain.  The Fish and Wildlife Boat Launch at Shelburne Bay offers the only public boating access to the Lake between Burlington and Charlotte. 


A community fashions its philosophy, values and “sense of place” through years of collective action, and Shelburne residents are passionate about these issues.  That passion is displayed through their adoption and implementation of land use regulations that specifically recognize the value of these “assets” and seek to preserve them, and by the quality of its public infrastructure, among other things.  


The Shelburne Town Plan specifically recognizes the “visual qualities” of the community, and identifies them as “resources to be protected as reflections of many strongly held community values such as the desire for an open, rural environment, respect for natural and historic resources, and the enjoyment of the outdoors."  Shelburne’s Town Plan (Volume 1).  For over a decade, Town voters have contributed their tax dollars to the purchase of development rights and real estate worthy of preservation.  Currently, approximately 4,300 acres, or about 27.6% of the total area of the Town, has been conserved as open space in one form or another; the Town itself owns over 355 acres of land and maintains walking trails throughout these properties.  


At the same time, Shelburne is more than the quintessential small Vermont town; it is the host to Shelburne Farms, a National Historic Landmark, and Shelburne Museum, which includes among its varied collection of buildings and exhibits the 220 foot steamship Ticonderoga, which is also a National Historic Landmark.  These properties offer to the local and visiting public opportunities to immerse themselves in historical, cultural and educational resources which are unrivaled by any other community in Vermont.  


Shelburne Farms and the Shelburne Museum have consciously developed and maintained their assets to preserve their views and viewsheds, carefully placing buildings, roads and landscaping within the landscape, and  protect their historic context.  The preservation of the historic context and the unique blend of natural and built environments at Shelburne Farms and Shelburne Museum are critical to the cultural and aesthetic appeal of these properties.  It is also critical to the Town and Vermont, since they attract and serve hundreds of thousands of visitors each year.  


Shelburne Museum is recognized by, among others, The New York Times, the Michelin Travel Guide Series and the Rand McNally Atlas.  It was deemed “one of the Seven Wonders of New England” by Yankee Magazine.  Shelburne Museum’s annual attendance ranges between 140,000 and 150,000, with 85% of those visitors coming from outside Vermont.  It is perennially among the most-visited attractions in Vermont.  The Museum is estimated to contribute in excess of $20 million annually to the local and state economies.
The Shelburne Farms complex, on the other hand, is 1,400 acres of open space and agricultural land protected by conservation easements and agreements mandating that the property be perpetually and carefully managed for agricultural, educational, cultural and public uses.  The quality and ambience of these spaces and other public properties are contributing factors to Shelburne’s sense of place, and its vitality.  

Shelburne is an attractive place to live.  This attraction creates a large demand for property, as does its well-earned reputation for excellent schools, which contribute to Shelburne's “appeal.”  The Town treasures the aesthetic charms of its private institutions, and tourism is a considerable factor affecting the Town’s ability to provide municipal services. If the “experience” for visitors is diminished or devalued by changes in scenic vistas, it may decrease the attractiveness of the institutions, which could, in turn, impact the Town’s tourism economy.  Whether the result is an increase in taxes or a decline in municipal services, the effect is the same -- the desirability of Shelburne as a place to live or operate a business is diminished. 


The Town, through its elected officials, consultants and employees, has testified in compelling fashion that the construction of the NRP in an overhead configuration through the Town, as VELCO has proposed, would adversely affect key viewsheds and vistas in Shelburne, have negative economic development impacts on the area(s tourism-related businesses, impact the quality of the living environment in several residential neighborhoods and intrude on the community’s sense of well-being.  It is incompatible with Shelburne’s values and inconsistent with the residents’ sense of place and peace of mind


The proximity of the original NRP route to homes and buildings in the Davis Park neighborhood and north of Bay Road raised concern among some residents about EMFs and potential long-term health impacts.  This concern could translate into a reduction in the perceived value and attractiveness of Shelburne as a place to live and work, which may threaten the fiscal well-being of local government and the local school system.  Ultimately, these factors can and will result in the NRP unduly interfering with the orderly development of the region.

30 V.S.A. § 248(b)(5) – Aesthetics, Historic Sites, Air & Water Purity, the Natural Environment and Public Health & Safety
Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s Re-Route proposal will have an undue adverse effect on aesthetics, historic sites, the natural environment, and the public health and safety, with due consideration given to the criteria incorporated from 10 V.S.A. §§ 1424a(d) and 6086(a)(1) through (8) and (9)(K).  

As noted above, there are no outstanding resource waters, as designated by the Vermont Water Resources Board, in the vicinity of the proposed project.  10 V.S.A. § 1424a.  

As discussed below, however, the Re-Route proposal does present significant environmental and other issues under Act 250 Criterion (a)(1) through (7) and (8)(A).   The standards applicable to review of the NRP as it passes through Shelburne under Criterion 8 of Act 250 are described above.  

Conclusions Regarding Shelburne “Southern” Corridor


Despite efforts over the last eighteen months, VELCO has yet to convince this Board that the entirety of the NRP can meet the Quechee standard if installed overhead.  

In that time, at Bostwick Road, VELCO has recommended various pole heights, conductor configurations, and screening scenarios in an effort to mitigate the impacts of taller poles and higher wires within an area that VELCO identified, in its original filing in June of 2003, as one where the NRP will have a “critical aesthetic impact.”  The views in this area have, not unreasonably, been characterized as “world class.”  


Ultimately, replacing the existing GMP structures that are, for the most part, backgrounded (when viewed from the west) and low on the horizon (when viewed from the east) with either 10 to 20 foot taller double pole H-Frames or single poles, which are 25-35 feet taller, will result in the NRP being out of scale in that environment, interfering with vistas to the west and east (depending on the viewer’s location), and, in the Board’s view, will have an undue adverse impact which cannot be sufficiently mitigated.  VELCO’s planting plan (detailed in the Design Detail) suggests the use of two species, one of which is an invasive species (Norway Maples) as screening; it is vague about the scope and extent of right of way clearing and maintenance.  The DPS is also concerned about the visibility of the NRP in this location.  Mr. Raphael explained his concern for the preservation of mature screen trees along the east side of Bostwick Farm Road, and recommended several “extra” measures that could and should be taken to preserve those trees to help mitigate the views of the NRP.  In the absence of such measures, he rightly states that this Board cannot conclude that sufficient mitigation has been provided by VELCO at Bostwick Road.  Raphael, Tr. (Vol. II) (11/9/04) at 73-74.   Thus, despite the DPS suggestions, and the various iterations of the NRP in this area it has not been demonstrated that the NRP can be installed overhead in this area without having an undue adverse aesthetic impact.


In the McCabe’s Brook area, VELCO’s original proposal placed poles and lines in the front yards of homes in the Davis Park neighborhood, traversed Class II wetlands, and impacted a pastoral and historic landscape.  The impacts to the natural areas and wildlife corridors, the views and viewscapes from private property and publicly accessible property from the east and private property from the west, and the Davis Park neighborhood were undeniable.  In February, VELCO proposed an alternate route that moved a portion of the NRP in this area to the west.  The alternative route is, in the Town’s opinion, preferable to its original route.  This Board agrees.  However, the McCabe’s Brook Reroute addresses only two of the three significant impacts of the original design.  Also, the alternate route has implications for Meach Cove Trust, the property owner to the west, and perhaps on archaeological sites and historic structures.


The VELCO route in the McCabe’s Brook area places taller poles than presently exist along the whole corridor, and introduces a linear element, a 100 foot wide cleared swath through the area, including a portion that passes over the so-called “Beehive Knoll” that isn’t visually present now.   The new poles, which are potentially 35 feet taller than the present GMP structures together with the cleared “swath” through this actively preserved and unique historic landscape will have substantial negative impacts that cannot be adequately mitigated with VELCO’s shorter poles, selective pole placement and planting for screening.  While these mitigation measures may reduce impacts on these critical views and the public at large, they will not, in the Board’s view, reduce the impacts to the point that the project can satisfy the Quechee standard.   


The impacts on aesthetics and the scenic and natural beauty of this area from the NRP will be unduly adverse.  The structures and associated cleared corridor will be out of character with the area; there is no other structure or land use in the area of the same or a similar character or mass.  The presence of these elements will offend and shock the sensibilities of the average person, traversing an otherwise bucolic vista characterized by (when viewed from the east) rolling agriculturally-oriented fields to the south and the natural areas of the wetlands to the north in the foreground, middleground views of the Abele property and the Southern Acres portion of Shelburne Farms, framed by the Adirondacks in the background.  Moreover, the project will violate clear written community standards intended to preserve the aesthetics or scenic, natural beauty of the area, including those referred to in the testimony of Mr. Pierce and Ms. Henderson-King and Ms. Lallely.  


As the NRP emerges from the McCabe’s Brook area, it passes close to the Arbors before crossing Harbor Road and entering the planned expanded substation.  As modified and altered by the VELCO’s supplemental design in February, the siting and footprint of the substation is anticipated to have less impact on the Ti-Haul Path and adjacent wetlands.  Nonetheless, its size and structural features will be imposing, and degrade the aesthetics in the area along Harbor Road, a “gateway” into Shelburne Village.  So too will the poles proceeding north from the substation along the edge of Blodgett Field to the railroad corridor.  


It is imperative that substantial planting occur in the vicinity of the substation, using species that are already present in the area, including White Pines, rather than relying on cedars as a mitigation tool.  Mr. Raphael and Ms. Henderson-King agree that taller trees are necessary in this area. Planting should occur along the east side of McCabe’s Brook to help screen the new substation from Harbor Road.  Alternately, placing the substation within an architecturally appropriate structure (i.e., barn) should be considered.  It is a strategy that has been applied elsewhere, and can help.

Conclusions Regarding Shelburne “Northern” Corridor


As noted above, the existing GMP 34.5 kV line runs through The Nature Conservancy lands, much of which is LaPlatte River floodplain and associated wetlands.  VELCO Plan A Alternate redirects the line along the northerly edge of Blodgett’s Field to the railroad corridor to the east, and then north across the Otter Creek to the existing GMP corridor.  


The VELCO Alternate is an improvement over the existing corridor in that it avoids The Nature Conservancy land, the Ti Haul Path, the public recreation areas of the Fish and Wildlife Boat Launch and the residential neighborhoods at Bay Road.  It also improves the experience of a visitor/tourist taking Bay Road to arrive at Shelburne Farms.  Nonetheless, the Alternate has its drawbacks since the poles paralleling Harbor Road along the edge of The Nature Conservancy land will be “skylined” above the Nature Conservancy woodland, despite their distance from Harbor Road. 


The Town has been negotiating to purchase about 30 acres of the 40 acre Blodgett property to house up to six recreation fields.  The Town seeks to modify the routing of the transmission line into a small portion of the Nature Conservancy land near the east end of Blodgett Field.  This is a reasonable alternative that this Board endorses.  However, to avoid the impact of the interrupted view created by the above ground lines at the Blodgett field, poles must be no taller than the tree line in winter condition.  Also, the poles must be placed south of the tree line at the edge of The Nature Conservancy property so that the construction process will not impact the woodland.  In response to the skylighting concerns and the possible use of the Blodgett Field for recreation purposes, VELCO has committed that from mile 22.3 to mile 22.6 (on VELCO Exhibit G&B Supp(2)-5), it will use the “minimum pole height” and will place naturally arrayed plantings to break the cadence of the spans as viewed from the adjacent existing and planned recreation facilities.  This mitigation, together with the Town’s proposed modification, should adequately address aesthetic concerns in this area.     


After crossing Blodgett’s field, the line joins the railroad corridor on the west side at mile 22.7 and proceeds north to Bay Road.  West of the Bay Road/railroad intersection are two important public recreation areas: Shelburne Bay Park and a State of Vermont Fish and Wildlife Boat Access area.  The special formation of Shelburne Bay may be especially appreciated from several prospects on Allen Hill, which affords views looking East and Southeast.  The views from Shelburne Bay Park and Shelburne Bay the Green Mountains are important characteristics of the area.  The Town has specific zoning language to protect the entire Lake Champlain shoreline and the Shelburne Bay is of extreme importance.  Shelburne Bay Park, Shelburne Bay, and the Shelburne Bay Boat Launch, among other areas, have been identified as important resources for the Town and maintained in a manner consistent with the preservation of their natural environment.  No structures of similar height or scale to the proposed project exist in the area of these facilities.  


Bay Road travels under the railroad tracks via a very narrow bridge.  Just north of the railroad overpass, the local electric distribution, cable television and GMP subtransmission lines intersect, making this area highly visually cluttered and uninviting.  Some of the densest residential neighborhoods in Shelburne are immediately adjacent to and north of the Bay Road/railroad intersection.  


VELCO has not done a detailed survey of the entire line corridor to definitively determine that the desired right of way corridor in the Bay Road area is in fact available.  
VELCO admits that “skylighting” of poles is a visual concern in this area.  A long corridor that is clear-cut will be inappropriate in the landscapes identified above; no other “structure or facility” within the Shelburne landscape is of the height or scale proposed by VELCO.  


In its Design Detail filing, VELCO, for the first time, illustrated the effects of the right of way clearing at the intersection of the railroad and Bay Road.  The “swath” of cleared vegetation south of the railroad overpass is clearly visible, and places most of the height of the NRP poles in stark relief against the sky.  


VELCO presented three overhead installation options for the route section from south of Bay Road to South Burlington:  (1) an option with the transmission lines installed in the same area as the distribution lines without collocation; (2) a collocation or underbuild option, with the distribution lines co-located on the NRP 115 kV poles ## 35 to 36A (estimated cost $73,900); and (3) an option with the distribution underground from a pole just south and east of the railroad overpass to Mile 25.  GMP has estimated that the cost to underground the distribution is approximately $492,000.  


Based on the changes made to the exhibits from their initial generation and submission in September to their revised form in October, specifically the heights of the poles in the underbuild option would be higher, and his concerns about the view of these structures from the lake, Mr. Raphael determined that, in his opinion, only the scenario with the local distribution installed underground distribution scenario will satisfy the Quechee standard.  Mr. Raphael was particularly concerned by the fact that, in reviewing earlier testimony, what he believed to be a 61’ GMP pole was skylighted in a view from the Bay.  In Mr. Raphael’s opinion, the additional costs for the underground distribution option along Bay Road are reasonable given the “gains” achieved.  Having considered this opinion, this Board agrees.  


To mitigate the area around Bay Road and the railroad, VELCO suggests planting crabapple trees as a partial screen.  It also produced a photo-simulations showing the purported mitigative effects of its proposal, and of undergrounding the distribution lines in the area immediately north of the Bay Road/railroad overpass, and of collocating the distribution and transmission lines on a single set of poles.  Although Mr. Raphael doesn’t completely agree, Ms. Henderson-King believes that the crabapple trees will have little effect in mitigating the height of the proposed poles or the conductors.  Mr. Raphael did state that, had VELCO been his client, he would have advocated for using the higher, taller trees in this location.  From TJB Exhibits 8-C3 and 8-D3, it is evident to this Board that the structures are considerably higher than the existing GMP structures, and tower above the simulated plantings at 5 years of growth (approximately 12’ in height).  The trees provide very limited, if any, mitigation of the conductors and poles.  In addition, it is possible that the placement of the trees at this location and the crab apples themselves, falling from the trees when ripe, could pose a traffic safety hazard on Bay Road.  
           Based on the foregoing, this Board concludes that the views of these poles and associated conductors will offend the sensibilities of the average person.  They extend above the existing vegetation, are located in close proximity to the roadway and existing residences (for example, between poles 37 and 37A, VELCO estimates the distance to the Noyes residence as “approximately 30-ft horizontal, 10-ft vertical from the bottom conductor under maximum sag conditions”), and are generally out of context with an existing, established residential neighborhood located along the shoreline of Lake Champlain.

            Burying the distribution lines will help reduce the existing visual clutter in the area and the height of some poles by approximately 4.5 feet.  According to DPS witness, George Smith, additional height reductions may also be possible.  To date, however, VELCO has not shown them.  The transmission lines and poles will not blend into the landscape, and VELCO has failed to take reasonable mitigation measures to make them “blend.”  Therefore, VELCO’s proposal for overhead installation of the NRP in this area will have an undue adverse aesthetic impact.  


The most obvious and appropriate mitigation measure, which VELCO has not endorsed, is undergrounding the line where adverse visual impacts on significant viewsheds (as identified by the Town Plan) will occur.  This Board’s conclusions regarding undergrounding are further discussed below.


Conclusions Regarding Undergrounding

  
The Town endorses an alternative installation to the NRP, a partially underground installation, that will substantially reduce expected adverse effects of the project. The Town’s alternative, referred to as “Plan B”, involves undergrounding the transmission lines in two specific and highly sensitive areas.  The first such area is about 1.5 miles in length (from pole 209 to the Shelburne Substation), and the second section is about 1.8 miles in length (from the 23.5 mile marker to the South Burlington line), for a total of 3.3 miles.  


Selective undergrounding solves several significant environmental issues, including the protection of the wetlands, stream and wildlife corridor in McCabe’s Brook, as well as the significant views in a historic rural agricultural part of town.  It also helps protect the property owners in the Davis Park neighborhood.  Placing the transmission lines underground from pole 209 to the Shelburne Substation will eliminate aesthetic and economic impacts to the Shelburne Museum, Shelburne Farms, the Meach Cove Trust property, and approximately 20 homes along Fletcher Lane.  In addition, burying the lines will protect the overall viewscape of Lake Champlain looking west and the viewscape from Shelburne Bay looking east.  Plan B also serves the public good, by preserving to the greatest extent reasonably possible the integrity of Shelburne as a significant historic community, protecting its important tourism-based businesses which is significant for both the citizens of Shelburne and the citizens of Vermont.    

Burying the transmission lines in the northern portion of Shelburne, from the 23.5 mile marker to the South Burlington line, will eliminate the aesthetic and economic impact to an additional 20 homes and businesses along this route. 

The Town’s Plan B has the following general attributes:

a. It is consistent with the Shelburne & Regional Plans;

b. It protects key viewscapes that are so important to the local and state tourist economy; 

c. It helps provide an important margin of safety against potential health concerns; 

d. It minimizes negative economic impacts on property values;

e. It addresses key environmental issues; 

f. It maintains and enhances Shelburne's economic competitiveness and strength; and 

g. It will hasten the completion of the NRP and the realization of the bulk reliability benefits attributed to the NRP by greatly reducing the cost and potential delays of obtaining the necessary easements and land acquisitions.  Direct Testimony, S. Dates (12/17/03), p. 7-8.

            The Town’s Option B would help protect important viewsheds and minimize the adverse economic impacts of the NRP on Shelburne Farms and the greater community.  Option B will eliminate most of the visual impact of the lines and structures on the predominately agricultural/pastoral landscape along Bostwick Road.  Certainly the construction costs are a major element in the equation of whether an underground installation is advisable.  But so too are the impacts on the value of public and private investment, as well as the potential impacts on the revenue streams of the Town(s tourism and education business sectors that rely primarily on marketing the beauty, historic resources and rural character of Shelburne.  Option B will maximize community and economic benefits and will prove to be the least cost approach for the Town and the state in the long-term.  


By undergrounding the proposed line through the Abele land, and where it is adjacent to railroad right-of-way and through residential areas, the project will be compatible with the surrounding area, and appropriate.  There is no adverse aesthetic effect from Plan B.  Plan B does not violate any clearly written community standard.  Indeed, it is consistent with the goals of Shelburne’s Town Plan.  Plan B has been developed to permit an upgraded power line corridor to travel through Shelburne with minimal adverse effects to the Town. 


In light of the foregoing, this Board concludes that it is appropriate to require undergrounding, consistent with the Town’s Plan B proposal, in any CPG that VELCO may obtain to route the NRP, in its current configuration, through the Town of Shelburne.

Based on the Findings of Fact above, the Board believes that a four-cable design using 2250 kcmil XLPE conductors strikes an appropriate balance between the incremental cost increase of underground cabling and the reliabillity of the bulk transmission system.  Given the broader, statewide benefits, which will accrue from preserving the important historical, cultural and aesthetic attributes of these portions of the Re-Route, the Board directs VELCO to incorporate the costs of undergrouding these sections into the NRP, and rejects the suggestion that those costs should be borne, in whole or in part, by the local community.  In the only other significant bulk transmission project involving an underground installation (PV-20) the costs of the undergrounding were not borne by the local communities in the immediate vicinity of the installation, but rather treated as part of the project costs.  We see no reason to deviate from our historical treatment in this instance.
Further Conclusions Regarding § 248(b)(5) 


Particularly with regard to VELCO’s proposed mitigation in the area of the Bostwick Road crossing, this Board concludes that VELCO has failed to meet its burden of proof under Criterion (b)(1) of §248.  As Mr. Raphael correctly observes, VELCO, despite having ample opportunity, has failed to provide this Board with sufficient information regarding the extent of clearing activity and proposed screening.  Without this necessary information, neither this Board, nor the parties, can adequately assess the aesthetic impacts of the project on Bostwick Road.  VELCO has been warned previously regarding the potential consequences of failing to provide this Board with adequate information regarding aesthetic mitigation.  See Docket No. 6839 (Tafts Corner) (10/22/03) at 31-32.  Yet again, it failed to do so.  As the Petitioner in this proceeding, this failure, and its consequences must fall on VELCO.


Finally, with respect to aesthetics, the Board agrees with the Department’s recommendation that the plantings by VELCO should be “guaranteed” for a period not less than five (5) years.  Moreover, “if there is some catastrophic event or some reason why the plantings or other mitigation measures fail, over the lifetime of the project”, VELCO shall be required, as appropriate, to replace those or ensure that the mitigation measures remain effective.


With respect to historic sites and general environmental issues, the evidence from the Agency of Natural Resources and Vermont Citizen’s for Safe Energy regarding, respectively, natural resource impacts and historic sites issues in the Town is comprehensive and thorough.  


The Town is content to rely on the ANR’s review and permitting processes to assure that significant natural areas and resources are properly and thoroughly identified, delineated and evaluated.  With one exception, discussed below, the Board will also rely on the outcome of the permitting to process to impose conditions, if and when such action is appropriate.


This Board understands that VELCO, to date, has not made all necessary applications for environmental permits.  To the extent that significant environmental issues arise in that process, they will be addressed in post-certification review.  With regard to the use of herbicides in wetland areas, however, this Board finds compelling the testimony of Mr. Quackenbush, who recommends, based on his expertise in addressing wetland issues, that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  We agree with Mr. Quackenbush’s recommendation; it shall be imposed as a condition of approval in any CPG that VELCO may receive.  

     
As with natural resources, given the limited time, resources and expertise available to the Town, it is substantially relying on the State of Vermont Division of Historic Preservation and its review and recommendations pertaining to the impacts of the VELCO Re-Route on historic sites.  In addition, with respect to historic sites impacts on Shelburne Farms, Shelburne Museum and the Meach Cove Trust property, in particular, the Town supports, adopts, and is content to rely on, the testimony offered by VCSE witness, Liz Pritchett.  The Board shall do that same, and will impose appropriate conditions pertaining thereto in any CPG that VELCO may receive.   


Regarding impacts to archeological sites, the Division of Historic Preservation expects to make recommendations to VELCO to address data recovery issues if VELCO is unable to avoid a sensitive site.  VELCO is willing to accept those recommendations/stipulations as conditions of any CPG that it may receive. If and when a CPG is issues, this Board orders that VELCO shall comply with the Division’s recommendations/stipulations for dealing with such sites that cannot be avoided.


10 V.S.A.  § 6086(a)(6) and (7) 

Under § 248 (b)(1) this Board is required to give due consideration to 10 V.S.A. § 6086(a)(6) and (7).  Respectively, those criteria of Act 250 require a finding that the project “will not cause an unreasonable burden on the ability of a municipality to provide educational services” and “will not place an unreasonable burden on the ability of the local governments to provide municipal or governmental services.”  Based on Findings 369 through 371, above, this Board finds that it cannot make positive findings in VELCO’s favor under these standards.  The only evidence in the record regarding the project’s impact on educational and municipal services is Mr. Johnson’s conclusory testimony on these issues.  He indicated that he did not discuss these subjects with any municipal officials and did not review any documents pertaining thereto.  Instead, he relied on “the experience of VELCO” with regard to the relevant issues.  This is insufficient to enable this Board to give due consideration to these issues, as it is required by law to do.     

10 V.S.A. § 6086(a)(9)(K)

Similar to the discussion set forth immediately above, VELCO’s evidence pertaining to the project’s conformance with 10 V.S.A. § 6086(9)(K) is extremely limited and conclusory.  Here again, Mr. Johnson testified that he did not contact any municipal officials to get their views on what impacts the project might have on public investment.  He did not review maps or other documents related to that subject.  In addition, Mr. Johnson did not personally look at any public resources with an eye toward specifically evaluating the impact on public investment.  With regard to Shelburne, it does not appear that anyone from VELCO gave any serious consideration to the impact of the project on the very substantial resources committed by the Town, the State and others to conserve both land and historic resources.  Admittedly, Mr. Boyle has made statements at times that VELCO has proposed certain mitigation measures to avoid impacts on particular conserved lands, including lands conserved with public monies.   Even taken together, however, VELCO’s evidence on this issue is inadequate to enable this Board to give due consideration to the project’s conformance under Criterion (9)(K), let alone make a positive finding under that Criterion.       

Conclusion and Order


For all of the foregoing reasons, this Board concludes that the NRP, as proposed in the Town of Shelburne, will unduly interfere with orderly development in the Town.  By law, however, it must determine that the project will not unduly interfere with orderly development in the region.  30 V.S.A. § 248(b)(1).  Such a determination requires it to aggregate the views and recommendations of all of the affected communities in the region to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.  Thus, until it has had occasion to collectively assess those views and recommendations, this Board cannot reach a final conclusion under § 248(b)(1).  Given the testimony from Town officials and others regarding the projects impact on existing and planned development (both locally and regionally), public facilities and infrastructure, historic sites, conserved land and resources, and the environment, the record strongly suggests undue interference with orderly development in the region.  


To grant a CPG, this Board is also required to find that the project will not have an undue adverse effect on the topics listed in § 248(b)(5).  In reaching its conclusion under § 248(b)(1), this Board must give due consideration to the criteria specified in 10 V.S.A. § 6086(a)(1) through (8) and (9)(K).  As discussed above, this Board has concluded that the project is not in conformance with all of the Act 250 statutory criteria.  This Board’s assessment of whether a particular project will have an (undue( adverse effect under § 248(b)(5) has, traditionally,  been (significantly informed by the overall societal benefits of the project.(  There is no question that the NRP, if constructed, would result in certain societal benefits.  As noted above, however, the Legislative mandate to this Board is to ensure that the proposed project (will not have an undue adverse effect on esthetics.(  30 V.S.A. ( 248 (b) (5).  This standard would be rendered meaningless if this Board, in defining (undue,( always concluded, as a matter of course, that the more readily quantifiable (societal benefits( of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Given the scope and magnitude of this project, and the aesthetic value of the areas impacted to the beauty and economic vitality of the State of Vermont, this Board cannot, and will not, simply conclude that the project’s societal benefits outweigh its aesthetic impacts, particularly in light of dispute over the need for the project (advanced by CLF and others), VELCO’s failure to meet its burden of proof,  and compelling evidence regarding the value of the aesthetic resources impacted by the project.         



Therefore, having evaluated carefully the weight that should be accorded that nonconformance, and particularly the significance of VELCO’s failure to comply with Criterion 8, this Board, in the exercise of its discretion, concludes that the petition of VELCO/GMP for a Certificate of Public Good must be denied.  


In the context of an appropriate motion, this Board will evaluate the extent to which VELCO may be permitted to supplement its filing to address issues identified in this decision, as well as the proper allocation of costs/fees associated with such a filing and any subsequent proceedings.

     SO ORDERED

DATED at Burlington, Vermont this 24th day of November.
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	�   According to the Stowe Electric Department decision, ([t]his assessment process is one that the Board has long used in balancing the costs and benefits of proposed electric utility infrastructure improvements.(  Id. at 17.  Under this concept, (projects with adverse environmental effects may still be approved under Section 248 if they are shown to be necessary for the public good.(  Id.
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